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LAW REFORM IN ENGLAND 
I 


MOMENTS reflection will remind us that law reform, in the sense 

of statutory alteration of pre-existing law, has been a vigorous factor 
in the English legal system for over a century. Procedure and the organi- 
zation of the courts have been completely remodelled by a long series of 
statutes including such well-known acts as the Common Law Procedure 
Act, 1852, the Judicature Acts, the Summary Jurisdiction Acts, and the 
County Court Acts. Monumental statutes have brought order out of 
chaos in the realm of local government. Many important branches of the 
law have been in some measure at once codified and amended by such 
statutes as the Wills Act, 1837, the Bills of Exchange Act, 1882, the Sale 
of Goods Act, 1893, and the Companies Act, 1929, to mention only a few 
of the outstanding English statutes. The practice of conveyancing and 
the law of property have been the subject of much pruning and grafting 
at the hands of parliament, which brought forth a great cluster of statutes 
in 1925. A consideration of law reform in this wide sense would necessi- 
tate the writing of a “Short History of English Law’, which is not the 
purpose of this article. 

Here we are concerned with law reform in a narrower sense, with 
what has been called “lawyer's law reform’, which has been made the 
subject of consideration of the law revision committee appointed by the 
lord chancellor on January 10, 1934. This committee, composed of 
eminent judges, legal practitioners, and teachers, was appointed “to con- 
sider how far, having regard to the Statute Law and to judicial decisions, 
such legal maxims and doctrines as the Lord Chancellor may from time 
to time refer to the Committee require revision in modern conditions”. 
It is to be observed that due regard is paid to the value of the academic 
mind in promoting law reform by the inclusion of teachers of law among 
the members of the committee. The permanence of the committee and 
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the flexible nature of its terms of reference, which are limited mainly by 


the discretion of the lord chancellor, suggest the possibility of far-reaching 
reforms springing from the work of the committee. How far this 
possibility has been realized at present we shall have to consider below. 

Seven subjects have been referred by the lord chancellor to the com- 
mittee. Upon appointment’ they were required 


to report specially as soon as may be upon the following :— 

(1) The doctrine of no contribution between tort-feasors. 

2) The legal maxim actio personalis moritur cum persona, and the rule 
that “in a civil court the death of a human being could not be complained of as 
an injury”. 

(3) The liability of the husband for the torts of the wife (Edwards v. 
Porter, [1925] A.C. 1), and the liability of a married woman in tort and contract, 
including the form of judgment in Scott v. Morley, (20 Q.B.D. 120). 

(4) The state of the law relating to the right to recover interest in civil 
proceedings. 


On November 1, 1934,? the committee were further required to report 
upon the following: 


(5) Whether certain enactments* relating to the requirement of a memo- 
randum in writing of particular kinds of contracts should be amended or repealed. 

(6) Whether and, if so, in what respect the doctrine of consideration 
requires modification, and, in particular, to consider certain specified aspects of 
and observations upon that doctrine. 

(7) Whether the Statutes and rules of law relating to the limitation of 
actions require amendment or unification, and in particular to consider the rules 
relating to certain specified matters. 


The committee have now reported on all these subjects, and their 
recommendations have led to the passing of two acts of parliament: the 
Law Reform (Miscellaneous Provisions) Act, 1934, and the Law Reform 
(Married Women and Tortfeasors) Act, 1935. 


1Law Revision Committee, Interim Report, March, 1934 (Cmd. 4540), at p. 3. 
For (3), see Third Interim Report, July, 1934 (Cmd. 4637), at p. 3. 
References were added to the subjects respectively as follows: 
(1) Merryweather vy. Nixan, with special reference to the remarks of Herschell 
L.C. in Palmer vy. Wick and Pulteneytown Steam Shipping Company 
Limited, [1894] A.C. 318. 
(2) Baker v. Bolton, (1808) 1 Camp. 493, and The Amerika, [1914] P. 167; 
[1917] A.C. 38. 
(4) See in particular Roscoe’s Nisi Prius, ed. 19, vol. I, pp. 508-12. 
2Fifth Interim Report, December, 1936 (Cmd. 5334), at p. 5. 
8S. 4 of the Statute of Frauds, 1677; Statute of Frauds Amendment Act, 1828; 
Mercantile Law Amendment Act, 1856; and s. 4 of the Sale of Goods Act, 1893. 
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II 


The committee’s first report, presented in March, 1934, dealt with the 
second of the subjects mentioned above. It explained that the maxim 
actio personalis moritur cum persona, which was of obscure origin and 
uncertain meaning and was peculiar to the Anglo-American legal system, 
was not an accurate representation of the effect of death on the existence 
of personal rights of action. Thus personal rights of action arising out 
of the various kinds of contractual obligation survived notwithstanding 
the death of either party, except in the case of actions for breach of 
promise of marriage, and an action would lie at common law against the 
representatives of a deceased person where property had been wrongfully 
appropriated by him and added to his estate. It was on rights of action 
for unliquidated damages arising out of torts that the maxim had its 
greatest effect. Even in such cases, various statutes* had made exceptions. 
These statutes were repealed by the Administration of Estates Act, 1925, 
and substantially re-enacted in s. 26 of that act. The rights of action 


allowed to be brought by and against personal representatives by this 
section were confined to rights arising out of injuries to property and did 
not extend to purely personal injuries, even though the estate of a person 
might have suffered loss by reason of wrongful injuries, as, for example, 


by having to bear the cost of medical attention. In spite of these excep- 
tions, the application of the maxim involved great injustice: thus, for 
example, if a man by the negligent driving of his motor car seriously 
injured other persons in a collision, and if he were killed by the same 
collision, the persons injured were left without remedy because their 
rights of action ceased upon the death of the person liable. 


Having considered the exceptions to the maxim and the injustice 
which it was still calculated to inflict, the committee advised that it should, 
subject to certain reservations, be abolished, and their advice was sub- 
stantially adopted in the Law Reform (Miscellaneous Provisions) Act, 
1934. The governing rule is now provided by s. 1 (1) of that act, which 
enacts that, “Subject to the provisions of this section, on the death of any 
person after the commencement of this Act all causes of action subsisting 
against or vested in him shall survive against, or, as the case may be, for 
the benefit of, his estate”. Causes of action for defamation, seduction, 
enticement, and claims for damages on the ground of adultery are excepted 
from this rule, and claims surviving for the benefit of an estate are not 
to include exemplary damages cr, in the case of actions for breach of 


44 Edw. III, c. 7; 25 Edw. III, St. 5, c. 5; 31 Edw. III, St. 1, c. 11; 3 and 4 
Wm. IV, c. 42. 
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promise of marriage, any damages other than such damage to the estate 
as flows from the breach of promise to marry. Further, where the death 
of a person has been caused by the act or omission which gives rise to the 
cause of action, the damages recoverable for the benefit of his estate are 
to be calculated without reference to any loss or gain to his estate conse- 
quent on his death, except that a sum in respect of funeral expenses may 
be included. 

An important question has arisen as to the measure of damages where 
an action is brought under this section on behalf of the estate of a person 
who has died as the result of the wrongful injury which is the subject- 
matter of the action. It was held by a majority of the court of appeal in 


Flint v. Lovell® that, where the expectation of life of a living plaintiff 


has been shortened, damages might be awarded for that loss of expecta- 
tion as an independent head of damages quite apart from damages for 
pain and suffering. In Rose v. Ford,” a young woman was injured in a 
collision caused by the negligence of the defendant on August 4, 1934, her 
leg was amputated on August 6, and she died, as a result of the injuries 
sustained in the collision, on August 8. In an action brought by her father 
as her administrator relying on s. 1 of the Law Reform Act, 1934, the 
court of appeal awarded £20 as damages for pain and suffering and 
£2 as damages for the loss of the leg, the damages on these heads being 
limited because of the facts that the deceased scarcely recovered conscious- 
ness and lived for such a short time after the collision: but, notwithstand- 
ing the decision in Flint v. Lovell, the majority of the court (Slesser and 
Greene L.]J.) refused to award damages for loss of expectation of life. 
Their main reason for this refusal was that to award such damages would 
really be to grant damages on account of the death of a human being 
contrary to the rule in Baker vy. Bolton.’ They distinguished Flint v. 
Lovell on the ground that there, while the death of the plaintiff had been 
accelerated by the injury of which complaint was being made, he was in 
fact still living at the time when the action was brought. Greer L.]., 
dissenting, held that the Law Reform Act, 1934, applied and that these 
damages, estimated at £1000, were recoverable because the cause of action 
accrued prior to the death. He said: “In my judgment the object of the 
statute, as appears from its wording, was to put a defendant who, by his 
negligence, had caused the death of a man or woman in the same position 
as regards liability as he would have been if the injured person had 
survived for a time sufficient to enable the damages to be assessed anc 
converted into a judgment debt which, if not paid, would enure for 
935] 1 K.B. 354 6[1936] 1 K.B. 9 7(1808) 1 
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benefit of the estate.”* The decisions of the court of appeal in both 
Flint v. Lovell and Rose v. Ford will probably be brought under review 
in an appeal to the house of lords in the latter case, which is now pending. 

It is quite likely that the difficulty which has arisen in Rose v. Ford, 
would not have arisen if the committee and parliament had dealt as severely 
with the rule in Baker v. Bolton as they dealt with the maxim actio per- 
sonalis moritur cum persona, This rule that “in a civil court the death of 
a human being could not be complained of as an injury’, confirmed by the 
house of lords in Admiralty Commissioners v. S.S. Amerika,’ was also 
subject to exceptions. Thus, under the Fatal Accidents Acts, 1846 to 
1908, certain classes of dependants of a deceased person, not including 
adopted or illegitimate children, had a limited right to damages, not in- 
cluding medical and funeral expenses, where that person had been killed 
by the wrongful act of another. Nevertheless, it was clearly recognized 
by the committee that these exceptions were not sufficient to nullify the 
injustice caused by the application of the rule in modern conditions. One 
example of the effect of the rule may be taken from the report: 


A woman travelling in a motor coach is so injured as the result of negligence 
on the part of the driver, that she dies, her husband is put to great expense for 
her medical treatment and nursing and for her funeral expenses. Before her 
injury, the woman had managed the house and done the housework, the husband 
has been and will be forced to employ and pay for help. In such a case, if the 
woman bought the ticket for the journey herself, her husband has no claim, unless 
under Lord Campbell’s Act, because it is merely a claim in tort, and hence falls 
within the Maxim. If however the husband bought the ticket for his wife so 
that he can claim in contract, the law now says that he may claim against the 
wrongdoers for all these expenses and for loss of his wife’s services 


Yet the committee did not advise the abolition of the rule. Instead, 
they recommended certain particular reforms, which, if carried into 
effect, would undoubtedly soften the effect of the rule. Their main recom- 
mendation, that the system existing under the Fatal Accidents Acts should 
be retained and extended, was adopted by the Law Reform Act, 1934. 
S. 1(5) of that act provided that nothing contained in that section should 
be taken in derogation of any rights conferred on the dependants of 
deceased persons by the Fatal Accidents Acts or the Carriage by Air Act, 
1932. By s. 2(1) it was enacted that “For the purposes of the Fatal 
Accidents Acts, 1846 to 1908, a person shall be deemed to be the parent 
or child of the deceased person notwithstanding that he was only related 


8[1936] 1 K.B. 90, at p. 98. 
9[1917] A.C. 38. 


10faw Revision Committee, Interim Report, at p. 4. 
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to him illegitimately or in consequence of adoption”. It is further pro- 
vided by s. 2(3) that, where an action is brought under the Fatal Acci- 
dents Acts, funeral expenses, incurred by the parties for whose benefit 
the action is brought, may be recovered in such action. However, the 
recommendation of the committee that, where a right of action accrues 
to another by reason of the wrongful injury of a person, an action should 
be maintainable by that other notwithstanding the fact that the wrongful 
injury of that person has resulted in his death, has not been adopted: nor 
has the recommendation that a husband, whose wife has been killed by a 
wrongdoer’s act, should have the same cause of action for loss in tort as 
he would have if he were able to sue in contract. Therefore, the anomaly 
that a master may have a right of action if he suffers loss from the wrong- 
ful injury of his servant if the servant survives, but not if he dies as a 
result of the injury, still exists in English law, and the position of a 
husband, whose wife is killed by the wrongful act of another, is still that 
depicted in the illustration given above. 


III 


The second of the subjects on which the committee reported was the 
fourth of those referred to them by the lord chancellor."* Again the com- 
mittee had to deal with a general rule of the common law which had been 
eaten away by exceptions.’? The rule was “that interest cannot be given 
at common law by way of damages for withholding a debt”. The com- 
mittee observed that there were many important exceptions to this rule. 





Thus, interest might be awarded if a contract contained an express or an 
implied term under which interest was to be payable, or if there was a 
statutory provision allowing interest in a particular class of cases. Perhaps 
the most important of these statutory provisions were contained in the 
Bills of Exchange Act, 1882, and ss. 28 and 29 of the Civil Procedure 
Act, 1833. They also observed that, while the court of chancery generally 
followed the rules of the common law in giving interest on legal debts, it 
exercised a discretion in awarding interest upon equitable claims. In 
view of judicial dicta disapproving the general rule, and the direct financial 
motive which it provided to defendants to delay proceedings against them, 
the committee recommended that the old and rigid rule should be altered, 
and a discretionary power should be given to the courts to award interest 
in every case where it was not already provided for by statute, or by the 
contract or otherwise. 





11Second Interim Report, March, 1934 (Cmd. 4546) 
12For a summary of the more important of these exceptions, see the schedule to 
the Second Interim Report. 
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Accordingly, by s. 3 of the Law Reform (Miscellaneous Provisions) 
Act, 1934, ss. 28 and 29 of the Civil Procedure Act, 1833, were repealed, 
and it was provided that, “In any proceedings tried in any court of record 
for the recovery of any debt or damages, the court may, if it thinks fit, 
order that there shall be included in the sum for which judgment is given 
interest at such rate as it thinks fit on the whole or any part of the debt or 
damages for the whole or any part of the period between the date when 
the cause of action arose and the date of the judgment”. This provision 
is not to affect the damages recoverable for the dishonour of a bill of 
exchange, or to apply where interest is payable as of right. This section 
seems to be sound in principle, for a person is entitled to damages as 
from the time of the accrual of the cause of action, and he ought to be 
placed in the same position as though he had actually received his damages 
at that time. 


IV 


The third subject on which the committee reported was the first of 
those referred to them by the lord chancellor.'* They said that the rule 
of no contribution between joint tort-feasors was of obscure and uncertain 
origin and that it first assumed definite shape in the judgment of Lord 
Kenyon in Merryweather v. Nixan."* The effect of the rule was that, if 
a plaintiff obtained full satisfaction from one of several persons who were 
responsible for the commission of a tort against him, one had to bear, 
the full burden and could obtain no share of the damages from his co-tort- 
feasors. The rule was manifestly unjust and was not substantially 
alleviated by the somewhat vague exceptions engrafted upon it by various 
judicial decisions, where it had been held that an innocent tort-feasor was 
entitled to an indemnity against another joint tort-feasor upon whose 
request, inducement, or representation he had acted.’* The rule was 
different in cases of breach of contract and of trust; for one joint- 
contractor generally had a right to compel his co-contractors to contribute 
to any damages for breach of their contract for which they were jointly 
liable; likewise, in equity, one trustee held liable for a breach of trust 
could recover contribution from his co-trustees unless he alone had been 
fraudulent. Having these considerations in mind, the committee con- 
cluded that the common-law rule should be altered as speedily as possible. 
Accordingly, they made certain recommendations which were substan- 

13Third Interim Report. 

14(1799) 8 T.R. 186. 


154damson vy. Jarvis, (1827) 4 Bing. 66; Betts v. Gibbins, (1834) 2 A. & E. 5 
Burrows v. Rhodes, [1899] 1 Q.B. 816. 
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tially adopted in part II of the Law Reform (Married Women and Tort- 
feasors) Act, 1935. 

Part II of the act, which came into effect on November 1, 1935, applies 
to all torts whether or not they are also crimes. By s. 6(1)(a) and (b), 
judgment against one tort-feasor is not to be a bar to an action against a 
person who would, but for that judgment, be liable as a joint tort-feasor, 
but the damages recoverable in a series of actions under this section are 
limited to the amount awarded by the first judgment obtained, and in any 
subsequent action the plaintiff is not to be entitled to costs unless the court 
is of opinion that there was reasonable ground for bringing the action. 
3y paragraph (c) of the same sub-section, the rule in Merryweather v. 
Nixan is, in effect, abolished. Now, any tort-feasor held liable in respect 
of damage “may recover contribution from any other tort-feasor who is, 
or would if sued have been, liable in respect of the same damage, whether 
as a joint tort-feasor or otherwise, so, however, that no person shall be 
entitled to recover contribution under this section from any person entitled 
to be indemnified by him in respect of the liability in respect of which the 
contribution is sought”. The amount of contribution in a particular case 
is such as may be found by the court to be just and equitable having regard 
to the extent of responsibility for the damage, and may, if the court deems 
it proper, amount to a complete indemnity.’® It should be noted that, by 
s. 6(4)(c), nothing in s. 6 is to render enforceable any agreement for 
indemnity which would not have been enforceable if this section had not 
been passed. Therefore, an agreement to indemnify a person against 
liability for the publication of a libel would still seem to be unenforceable, 
as it was before the commencement of this enactment,’* and this, even 
though the committee used this case as an illustration of the hardship 
caused by the rule of no contribution between tort-feasors. However, 
it may be as well that private persons should bear the hardship in such 
cases, as it would scarcely be in the public interest if one person could 
secure the commission of a tort by another by means of the offer of an 


indemnity against the proper consequences of the commission of that tort. 


16An example of the application of s. 6(1)(c) is to be found in Burnham v. 
Boyer and Brown, [1936] 2 All E. R. 1165, where Horridge J. held that an occupier 
of premises was entitled to a contribution of one-half of £200 damages and of the 
plaintiff’s costs, where the occupier had been held liable for injury caused to an 
invitee by a hole left uncovered on his premises by an independent contractor. In 
this case, the claim for contribution was made in the original proceedings by the 
injured party, but the statute clearly contemplates the possibility of separate pro- 
ceedings being brought for the sole purpose of recovering contribution 

17 Smith v. Clinton, 99 L.T.R. 840. 
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V 


The fourth subject on which the committee reported was the third of 
those referred to them by the lord chancellor.** They had to consider two 
questions arising out of the law relating to married women: (1) whether 
a husband should be liable for his wife’s torts or other liabilities, and (2) 
whether a married woman’s liability to answer for damages should be 
confined to the extent of her property, or should be personal. Here, 
again, the committee were faced with the problem offered by the effect 
of an old common-law doctrine which had become obsolete and had already 
been largely nullified by exceptions. The doctrine was that of conjugal 
unity. The report quotes Blackstone’s expression of this doctrine, in these 
words: “By marriage the husband and wife are one person in law; that is, 
the very being or legal existence of the wife is suspended during the 
marriage, or at least is incorporated and consolidated into that of the 
husband.”’*® If this doctrine ever had any real foundation or justification 
in fact, it has long ceased to do so, and both the legislature and the courts 
have tended to destroy and evade the doctrine. 

A brief, but useful, review of the common law, equity, and statutes 
on this subject is to be found in the report. It is observed that even at 
common law, though all a woman's personal property, which she either 
owned at the time of her marriage or acquired during the continuance of 
her marriage, became the husband’s absolute property, her husband never 
had more than a life interest in her realty. Of course, equity altered the 
position of the married woman by evolving the doctrine of the “separate 


use” and “separate property”, which enabled her to enjoy property and 
to a limited extent to bind herself in equity by contractual obligations. 
One of the limits which might be placed on this equitable power to 


contract, was the “restraint upon anticipation”, which equity allowed to 
he placed upon property settled upon a married woman for her separate 
use. The effect of the usual “restraint” clause, which could be imposed 
only in the case of a married woman's settlement, was to prevent her, 
during marriage, from in any way disposing of, or charging the corpus of, 
or income not accrued due from, property settled upon her subject to the 
clause. In these circumstances, a married woman could deal with, or 
bind, only such income from the property as had accrued due at the date 
of her dealing. In no circumstances could a married woman render 
18Fourth Interim Report, December, 1934 (Cmd. 4770). 


1°Fourth Interim Report, at p. 4. The reference is to the Commentaries, 
bk c ch. 15. 
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herself personally liable, unless she were carrying on trade, in which case 
she might be made bankrupt.*° 

This equitable separate property required the intervention of a trustee, 
which involved the necessity of some kind of settlement. Personal property 
otherwise acquired by a wife, with minor exceptions, still passed to her 
husband. By the third quarter of the nineteenth century it was recog- 
nized that this position was no longer tolerable and there followed the 
well-known series of Married Women’s Property Acts. As the committee 
remarked, they did not adopt the simple course of placing a married 
woman in the same position as a feme sole as regards capacity to contract, 
to hold property, and to sue and be sued, but they adopted from equity 
the idea of “separate property”. The principal act was that of 1882. 


For the purposes of this Report [say the committee] the key provisions are 
to be found in sections 1, 2, and 5. Shortly stated, it was provided that every 
married woman should be capable of acquiring, holding and disposing, by will 
or otherwise, of any real or personal property as her separate property in the 
same way as if she were a feme sole, without the intervention of any trustee; 
that she should be capable of entering into and making herself liable in respect 
of and to the extent of her separate property, on any contract, and of suing 
and being sued in contract or in tort, in all respects as if she were a feme sole 
and her husband need not be joined with her as plaintiff or defendant; any costs 
or damages recovered by her should be her separate property and any damages 
and costs should be payable out of her separate property and not otherwise. 
Sections 2 and 5 provide that every married woman shall hold, as her separate 
property, all property belonging to her at the time of marriage or subsequently 
acquired by her, including any money earned by her in any trade, profession or 
occupation.?! 


Other detailed provisions of this act cannot be set out here, but there are 
some further remarks of the committee which should be recorded. 


It is apparent [they said] that the central feature of the Act was the idea 
of “separate property” thus borrowed from equity and made separate property 
in law, without the need of any settlement. The Act moreover, so far from 
conferring on the married woman the power of contracting as though she were 
a_feme sole, merely gave her a limited power of entering into contracts differing 
but little from the limited power of entering into engagements that she had 
acquired in equity, and it was accordingly held that if a woman had no 
“separate property” when she incurred a liability in contract, she could not be 
made liable at all, although she soon came into separate property. This defect 
was indeed corrected by the Act of 1893, but that Act safeguarded the old rules 
as to restraint upon anticipation and still left a married woman's liability under 
her contracts a proprietary and not a personal one.?2 


20See s. 125 of the Bankruptcy Act, 1914, which is now repealed by s. 5(2) of 
the Law Reform (Married Women and Tortfeasors) Act, 1935, and the second 
schedule thereto. 

21Fourth Interim Report, at p. 7. 22/bid., at p. 8. 
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Furthermore, as was decided by a majority of the house of lords in 
Edwards v. Porter,?* on the true construction of these acts, a husband 
could still be held liable for his wife’s torts committed during marriage. 
In modern conditions such liability was clearly unjust. 

Thus it was seen that the married woman’s separate property, the 
restraint upon anticipation, the limited liability of a married woman, and 
the liability of her husband for her torts and certain other obligations 
were relics of the process by which the old legal notion of the unity of 
husband and wife had been modified. Briefly, the committee recommended 
the abolition of these relics, and their recommendations were substantially 
adopted in part I of the Law Reform (Married Women and Tortfeasors ) 
Act, 1935. 

Though the terms of this act are broad, there are special savings 
and partial repeals which still leave the law as to the civil rights and 
liabilities of married women somewhat complicated. We cannot investi- 
gate all these complications here, but must be satisfied with a broad 
statement of the principal provisions of the act. By s. 1, subject to the 
provisions of part I of the act, a married woman is to be capable of 
acquiring, holding, and disposing of, any property, and of being held liable 
in respect of any tort, contract, debt, or obligation, and of suing and being 
sued, and may be made bankrupt and subjected to the enforcement of 
judgments and orders against her, in all respects as if she were a feme 
sole. This section has the effect of imposing full personal liability upon 
a married woman both in contract and in tort. This is the key section of 
this part of the act. By s. 2, subject to certain limitations, which in time 
will cease to have effect, and, in particular, subject to such restraints upon 
anticipation as are still possible, all the property of a married woman is 
to belong to her in all respects as if she were a feme sole and may be 
disposed of accordingly. The section, also, while saving existing and 
certain future restraints upon anticipation, renders void any instrument 
executed on or after January 1, 1936, in so far as it purports to attach 
to the enjoyment of any property by a woman any restriction upon anticipa- 
tion or alienation which could not have been attached to the enjoyment 
of that property by a man. S. 3 of the act abolishes the husband's liability, 
as husband, for his wife’s torts whether committed before or during 
coverture and for her ante-nuptial contracts, debts, and obligations.** 
One or two savings and provisions deserve note. Nothing in part I of the 
act is to render a married woman personally liable in respect of any con- 
tract entered into, or debt or obligation incurred, before the passing of 

231925] A.C. 1. 


24It has been held that a husband as such is no longer liable for his wife's torts, 
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the act.*’ It is further specifically provided by s. 4(2) that nothing in 
part I of the act, “exempts the husband of a married woman from liability 
in respect of any contract entered jnto, or debt or obligation (not being a 
debt or obligation arising out of the commission of a tort) incurred, by 
her after the marriage in respect of which he would have been liable if 
this Act had not been passed”; or “prevents a husband and wife from 
acquiring, holding, and disposing of, any property jointly or as tenants in 
common, or from rendering themselves, or being rendered, jointly liable 
in respect of any tort, contract, debt or obligation, and of suing and being 
sued either in tort or in contract or otherwise, in like manner as if they 
were not married”. 

The general effect of this legislation is to place married women on 
the same footing as regards their civil rights and liabilities as men and 
single women. It gives legal expression to the long-standing realization 
of the obsolete character of the conception of the legal unity of husband 
and wife. In modern conditions, when married women participate in 
trade, in the professions, in the civil service, and in politics as other 
persons do, there is no reason why they should not hold property in the 
same manner and be subject to the same rights and liabilities in general 
as other people, subject always, of course, to special considerations arising 
out of the relation of husband and wife. Quietly, acting upon the recom- 
mendation of a committee of lawyers, parliament has recognized this and 
has formally abolished another ancient fragment of the common law. 


VI 
The fifth subject on which the committee reported was the seventh 
of those referred to them by the lord chancellor, that is, the Statutes of 
Limitation.** The report is long and complicated as was inevitable because 
of the highly technical subject with which it had to deal. It contains 
twenty-three recommendations for change affecting many aspects of the 


even though they were committed before the commencement of part I of the Law 
Reform Act, 1935 (Barber vy. Pigden, [1937] 1 All E. R. 115). 

25The court of appeal has held that notwithstanding this provision and the repeal 
of s. 125 of the Bankruptcy Act, 1914, a receiving order, made before the commence- 
ment of part I of the Law Reform Act, 1935, against a married woman carrying on 
business, is still valid (/n re a Debtor, [1936] 1 Ch. 237). Per Lord Wright M.R., 
at p. 242: “The same reasoning would, I think, justify the Court in proceeding under 
section 125 of the Bankruptcy Act, 1914, even though the bankruptcy proceedings 
were not commenced until after the Act of 1935 came into operation so long as the 
act of bankruptcy was anterior to that statute.” A striking example of the effect of 
the above saving is to be found in Jn re a Debtor, [1937] 1 Ch. 156. 

26Fifth Interim Report. 





Law REFORM IN ENGLAND 245 


law relating to limitation of actions. Notwithstanding their large number, 
these recommendations tend towards the simplification and unification of 
this branch of the law. Keeping in view the principle that stale demands 
should not be left outstanding, the committee have tried so far as possible 
to make suggestions which should at once rationalize the law and mitigate 
hardships which may result from the operation of statutes of limitation. 

For the normal type of action, they have adopted the six-year limitation 
period. They have recommended that this period should apply to (inter 
alia) all actions founded in tort or simple contract (including quasi- 
contract), actions arising by virtue of statutory provisions (but not 
covered by special limitation provision), actions upon a_ recognisance, 
actions arising under local acts and not covered by the Public Authorities 
Protection Act, 1893, and actions to recover arrears of rent even on a 
covenant under seal. In other cases, where they deem a longer period 
of limitation to be desirable, they suggest a period of twelve years. This 
period should apply to (infer alia) actions upon instruments under seal, 
foreclosure actions in respect of mortgaged property whether realty or 
personalty, and all claims against personal representatives. There is one 
recommendation which is calculated to remove a cause of considerable 
hardship. It is that the period of limitation under the Public Authorities 
Protection Act, 1893, should be extended from six months to a year, 
which should run, subject to the various savings as to fraud, disabilities, 
etc., as in the case of ordinary actions,”* from the date of the accrual of 
the cause of action instead of from the date of “the act, neglect or default 
complained of” as at present. 

Various recommendations which have for their purpose the rationali- 
zation of the law as to the effect of acknowledgements and part payments 
on the operation of Statutes of Limitation, the recommendation that 
Statutes of Limitation should only apply to constructive trustees to the 
extent to which they do to express trustees, and that, in actions for relief 
in respect of mistake, time should only run from the date when the 
mistake was, or could with reasonable diligence have been discovered, are 
among the other recommendations which are made in the report, and will 
doubtless be welcomed by most lawyers. 

On the whole, the recommendations made in this report seem to be 
desirable, and would in themselves tend to simplify and unify the law as 
to limitation of actions. Unfortunately, the recommendations are numer- 
ous and somewhat complicated, and the method of giving them effect will 


27At present these suspensive factors do not affect the running of time under the 
Public Authorities Protection Act, 1893; thus, time runs under this act even against 
an infant (Jacobs v. London County Council, [1935] 1 K.B. 67). 
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offer a real task to the parliamentary draftsmen; for, while the report 
states the effect that is desired in each case, it does not state precisely how 
the effect in each case is to be obtained. Moreover, the piecemeal enact- 
ment of the recommendations as amendments to the now existing statutes 
will itself tend to complicate the present maze, and will probably precipi- 
tate a fresh flood of litigation. It may well be that a consolidating statute 
dealing with the limitation of actions in general would prove more satis- 


factory. At least, in my view, that is a matter well worth considering. 


Vil 


The sixth report?* of the committee dealt with the fifth and sixth 
subjects referred to them by the lord chancellor. This is undoubtedly the 
most important of the six reports. It touches upon the elementary 
principles of the law of contract, and affects contracts falling within the 
ordinary course of business. 

First, the report recommends, without reserve, the repeal of s. 4 of 
the Statute of Frauds, 1677, together with the amendment contained in 
s. 3 of the Mercantile Law Amendment Act, 1856, and s. 4 of the Sale of 
Goods Act, 1893. It is unnecessary to set out here the substance of these 
well-known sections which may be found in any standard text-book on 
the law of contract. In considering these sections, the committee observed 
that, while, in the past, opinions have varied as to their value, contemporary 
opinion was almost unanimous in condemning them and in favouring their 
amendment or repeal. 

The report levels various criticisms against these sections. It points 
out that the Statute of Frauds was passed at a time when the rules of 
evidence were very different from what they are to-day. The fact that 
parties to an action could not give evidence themselves may have made it 
desirable that some written record made and subscribed by the parties 
should be available to prove the contract. However, now that parties may 
give evidence on oath, may be examined and cross-examined, this reason 
for the requirement of a memorandum in writing of a contract has gone. 
In practice, the operation of these sections has proved highly unsatisfac- 
tory. Judges have repeatedly found ways of avoiding the effect of the 
absence of a memorandum. These sections have given rise to a tremendous 
volume of litigation, and have probably been used more by defendants 
trying to escape from the consequences of bargains honestly made, than 
as a protection against fraud. Further, there seems to be no logical 
principle according to which particular kinds of contracts have been chosen 


28Sixth Interim Report, May, 1937 (Cmd. 5449). 
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in these sections. In practice, many contracts falling within the sections 
have no memorandum in writing sufficient to satisfy their requirements. 
l‘requently, in business, orders for goods are placed by telephone and the 
buyer would not dream of asking the seller for a memorandum of the 
terms of the sale in writing and signed by the seller. Again, it often 
happens that written orders for goods are confirmed by an unsigned 
memorandum. In such cases the operation of the sections may well be 
lop-sided. The seller may obtain a memorandum signed by the buyer and 
be able to sue on the contract, while the unfortunate buyer having no such 
memorandum may be unable to enforce the bargain against the seller. Of 
course, in the case of contracts for the sale of goods this possibility is 
reduced considerably by the alternative provisions of s. 4 of the Sale of 
Goods Act, 1893. Indeed, there is little to be said in favour of these 
sections as they stand, and, though many of the criticisms of them might 
be met by amendments, it is probably better that they should be repealed 
subject to an exception in the case of guarantees. 

With reference to contracts of guarantee, at present falling within 
s. 4 of the Statute of Frauds, it is suggested by a minority of the com- 
mittee that the requirement of a written memorandum signed by the 
guarantor or by his agent should be retained. The minority point out that 
most guarantees will continue to be in writing even if the section is 
wholly repealed, and the guarantor is usually a disinterested person who 
ought to have the protection afforded by the requirement of a written 
document. He ought to be given an opportunity of seeing exactly what 
it is that he is agreeing to undertake, just as much as a person borrowing 
money from a money-lender. They say: “It is the ‘small man’ we desire 
to protect, the father or father-in-law of the small tradesman who may be 
pressed to guarantee the account for goods supplied to stock the shop of 
his son or son-in-law. Moreover, we believe that guarantees are a class of 
contract that at present most people know quite definitely must be in 
writing.” It seems to me that these considerations are weighty, and that 
it would be advisable to adopt the recommendation of the minority, that 
‘a contract of guarantee must be embodied in a document signed by the 
guarantor or his authorised agent, and that otherwise the contract, or any 
term thereof not included in the written document, should be void”.*® 

The second matter with which the sixth report of the committee deals 
is the doctrine of consideration. Here they attack the root of the English 
theory of contract, and make some important suggestions for the altera- 
tion of the law as it exists. The doctrine of consideration, they note, is 
peculiar to the Anglo-American legal system, and its existence is to be 


2°Sixth Interim Report, at pp. 33-4. 
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explained only by the manner in which contracts came to be enforceable 
in English law. The reasons which gave rise to the doctrine have ceased 
to be of importance at the present day. Its operation is frequently farcical 
and sometimes productive of real hardship. Thus, it is absurd that a 
promise to pay £1000 should be enforceable if it is given in exchange for 
a present gift of a pepper corn, but not if given on account of substantial 
favours done by the promisee for the promisor at some previous time. 
The committee sum up their criticisms of the doctrine in these words: 
“Enough has been said to show that to-day in very many cases the doctrine 
of consideration is a mere technicality, which is irreconcilable either with 
business expediency or common sense, and that it frequently affords a 
man a loophole for escape from a promise which he has deliberately given 
with intent to create a binding obligation and in reliance on which the 
promisee may have acted.’’*° 

The committee appear to regard the proper test to be applied in deter- 
mining whether an agreement should be enforced at law, to be, subject 
to considerations such as those of public policy, whether the parties intended 
the agreement to be legally binding. As the law stands, the intention to 
create a legally binding obligation is one of the elements necessary for 
the formation of a contract,’ and the requirement of consideration (or 
the execution of a document under seal) is additional to this. However, 
consideration may itself be taken as indicating an intention to be bound. 
Accordingly, the committee have recommended, “That an agreement shall 
be enforceable if the promise or offer has been made in writing by the 
promisor or his agent, or if it be supported by valuable consideration past 
or present”.*? They have stopped short of advocating the abolition of the 
doctrine because they thought that it was so deeply embedded in English 
law that its total abolition would arouse suspicion and hostility. Actually, 
the above and their other recommendations, if adopted, would reduce the 
doctrine to a mere shadow of its present self. Even where consideration 
is to be required it may be either past or present, and it is only to be 
required to support promises not written by the promisor or his agent. 
The retention of the necessity for consideration in this case and not in the 
case of contracts written by the promisor or his agent seems somewhat 


illogical. The reason for its retention, apart from the fear already 


807 bid., at p. 17. 

31Balfour v. Balfour, [1919] 2 K.B. 571; Rose and Frank Company v. Crompton 
and Brothers, [1925] A.C. 445. 

82Sixth Interim Report, at p. 31. The committee make it clear that the writing 
for this purpose need not be signed and has nothing to do with the “memorandum or 
note” required by s. 4 of the Statute of Frauds, 1677 (Sixth Interim Report, at p. 19). 
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mentioned, seems to be that consideration will provide some indication 
that parties intend to be legally bound even though they have not them- 
selves reduced their agreements to writing: but, surely, it would be 
simpler and more satisfactory to abolish these artificial tests of the inten- 
tion of the parties and to leave the courts to judge each case on its merits. 
The arguments which may be used in favour of the abolition of the re- 
quirement of consideration in the case of written promises seem to me to 
apply with equal force to promises not written by the promisor or his 
agent. If the principle, that a person’s promise, made in agreement with 
another with the intention that it shall bind him at law, is to be enforce- 
able at law, is admitted to be sound, it ought to be applied to promises 
written and unwritten. 

Further, in making this general recommendation the committee have 
not considered the mode of enforcement of gratuitous promises. At 
present, a gratuitous promise under seal, though enforceable at common 
law, will not be enforced in equity by an order for specific performance. 
Is the equitable rule to be extended to written promises or are they to be 
specifically enforceable though given for no consideration? Likewise, 
how is it intended that promises given upon past consideration should be 
enforced? 

Nevertheless, if some are of opinion that the committee have not gone 
far enough in their recommendations, most will, I think, approve their 
individual recommendations as to particular off-shoots of the doctrine of 
consideration, which have become established in English law. However, 
it may be observed that some of these recommendations would be quite 
unnecessary if the necessity for consideration were simply removed. 

The first of these is: “That an agreement to accept a lesser sum in 
discharge of an enforceable obligation to pay a larger sum shall be deemed 
to have been made for valuable consideration, but if the new agreement 
is not performed then the original obligation shall revive.”** This is 
aimed at the removal of the rule in Pinnel’s Case,** which was affirmed by 
the house of lords in Foakes v. Beer.*® The absurd effect of this rule is 
well summarized in the words of Sir George Jessel M.R. in Couldery v. 
Bartrum: “According to English Common Law a creditor might accept 
anything in satisfaction of his debt except a less amount of money. He 
might take a horse, or a canary, or a tomtit if he chose, and that was 
accord and satisfaction; but, by a most extraordinary peculiarity of the 
English Common Law, he could not take 19s, 6d. in the pound; that was 


33For a summary of the recommendations see Sixth Interim Report, at pp. 31-2. 
*4(1602) 5. Co. Rep. 117a. 
*5(1884) 9 App. Cas. 605. 
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nudum pactum.”*® In the case of a composition with creditors, not un- 
naturally, but somewhat illogically, the courts refused to follow this rule. 
If a debtor has two creditors and they together agree to accept ten shillings 
in the pound in satisfaction of their debts, this agreement binds them, but, 
if he has only one creditor and that creditor agrees to accept ten shillings 
in the pound in satisfaction of his debt, the creditor may still sue for the 
balance even though that amount is paid. From a commercial point of 
view this is unsatisfactory, because it is frequently of advantage to a 
merchant to obtain immediate payment of a smaller sum rather than to be 
forced to sue or wait for the recovery of the full amount due to him. 
Therefore, the speedy removal of this rule seems most desirable. The 
suggested reservation in favour of creditors also seems reasonable, and 
contains a condition which would probably be required by creditors in 
most cases if their minds were directed to the point. 

Parallel to the above recommendation is one that a promise to fulfil 
an existing obligation shall be deemed to have been made for valuable 
consideration. Few will regret the abolition of the rule which this is 
intended to destroy. Even the courts have tried to evade it whenever it 
was possible to do so, as, for example, where the fresh promise was made 
to a person who was not entitled to enforce the pre-existing obligation.** 

Two other recommendations, though quite distinct, may be taken 
together. The first is: “That a promise shall be enforceable by the 
promisee though the consideration is given by or to a third party.” This 
recommendation is framed to meet the case where A, B, and C are all 
parties to a contract whereby A for a consideration provided by B 
promises to do something for the benefit of C. As the law stands, C is 
unable to enforce this promise, because, apart from exceptional cases, such 
as where C is a person deemed to be within the marriage consideration in 
the case of a marriage settlement, he is a stranger to the consideration. 
If the doctrine of consideration were abolished, this recommendation would 
be unnecessary. According to the committee’s present recommendations, 
it would be necessary only in the case of contracts not written by the 
promisor or his agent, for the promise would be enforceable by C without 
any consideration if it were in writing. 

The second of this pair of recommendations is: “That where a con- 
tract by its express terms purports to confer a benefit directly on a third 
party, it shall be enforceable by the third party in his own name subject 
to any defences that would have been valid between the contracting parties. 

6(1881) 19 Ch. D. 394, at p. 399. 


37 Shadwell vy. Shadwell, (1860) 9. C.B. N.S. 159; Scotson v. Pegg, (1861) 
6 H. & N. 295. 
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Unless the contract otherwise provides, it may be cancelled by the mutual 
consent of the contracting parties at any time before the third party has 
adopted it either expressly or by conduct.” 

Ever since the case of Tomlinson v. Gill,** courts of equity have tried 
to give effect to contracts made for the benefit of third parties by the 
application of the trust concept. In such cases one party to the contract 
is treated as a trustee of the benefit of the contract for the third party. 
This has done something to mollify the common-law rule that C cannot 
sue On a contract made between A and B even though that contract pur- 
ports to confer some benefit on C. That the equitable doctrine does not 
overcome this rule was clearly shown by the case of Dunlop Pneumatic 
Tyre Company v. Selfridge and Company,** where the defendants had 
bought tyres, manufactured by the plaintiffs, from Messrs. Dew and Com- 
pany upon the express agreement that if they sold them below a certain 
price they should become liable to pay to the plaintiffs a certain sum of 
money for each such sale. The house of lords held that the plaintiffs 
were strangers to the contract and, therefore, were not entitled to enforce 
this agreement against the defendants who had sold tyres below the agreed 
price. The effect of the rule is to enable persons, who have undertaken 
to act in a manner consistent with the interests of a manufacturer, to 
disregard that undertaking, possibly, to the substantial injury of the manu- 
facturer. In such circumstances, it may well be that the middleman is 
not sufficiently interested to enforce the agreement for the benefit of the 
manufacturer, and the manufacturer is left at the mercy of unscrupulous 
persons. Furthermore, it is difficult to say in any particular case whether 
the equitable doctrine is or is not applicable, and even where it is, the 
trustee-contractor must be joined in the proceedings brought for the benefit 
of the third party. In view of these considerations, this recommendation 
of the committee seems to be amply justified. 

Other recommendations, involving alterations of the existing common 
law, which ought to receive general approval, are: 


That an agreement to keep an offer open for a definite period of time or 
until the occurrence of some specified event shall not be unenforceable by reason 
of the absence of consideration. 

That a promise made in consideration of the promisee performing an act 
shall constitute a contract as soon as the promisee has entered upon performance 
of the act, unless the promise includes expressly or by implication a term that 
it can be revoked before the act has been completed. 


38(1756) Ambler 330. More recent and more familiar cases on this point are 
Lloyd’s v. Harper, (1880) 16 Ch. D. 290, and Les Affréteurs Réunis Société Anonyme 
v. Leopold Walford, [1919] A.C. 801. 

39[1915] A.C. 847. 
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That a promise which the promisor knows, or reasonably should know, will 
be relied on by the promisee shall be enforceable if the promisee has altered his 
position to his detriment in reliance on the promise. 

It ought to be noted that the committee have not recommended in any 
case that a bare promise should be enforceable. In the normal case, the 
element of agreement is still to be required to constitute an enforceable 
obligation. At present, a bare promise under seal would appear to be 
enforceable at common law, ard it seems to me that there should be some 
such mode by which a person may bind himself without the necessity of 
creating a trust or obtaining the agreement of the promisee. Mr. Justice 
Goddard, in a memorandum appended to the Sixth Interim Report,*® in 
suggesting that all distinction between contracts under seal and contracts 
in writing should be removed, does not seem to take account of this factor. 
He remarks that it is the party’s signature, and not his seal, which in fact 
authenticates the document, and a document under seal has the disadvan- 
tage of attracting a higher stamp duty; while, according to his view, the 
practical advantage of a longer period of limitation is a doubtful one. The 
committee did not deal with the use of the seal in their Sixth Interim 
Report because it was not within their terms of reference: but in their 
report on the Statutes of Limitation they recommended maintaining this 
last distinction between instruments under seal and those not under seal, 
because special kinds of transactions, which are intended to be outstanding 
for a considerable period of time, are effected by instruments under seal. 
On the whole, it seems to me that there is some justification for the 
maintenance of the distinction between agreements under seal and other 


agreements. However empty the formalities of executing a deed may be, 
people do know that a deed is a document of special properties; besides, 
the committee have not suggested that the signature of a party to an 
agreement should make any difference, but simply that the writing of the 
promisor or his agent should make consideration unnecessary. 


VIII 

It still remains to be seen what use parliament will make of the re- 
commendations made by the committee in their fifth and sixth reports. 
Even if the resulting legislation (if any) is not as far-reaching as some 
would wish, we owe a debt of gratitude to the committee for laying bare 
some of the disadvantages of our common law. It would seem that, at 
last, lawyers in England are beginning to realize that the common law is 
far from perfect. Probably, it is the academic lawyers who most deserve 
our thanks for this changing attitude, and, in particular, those who have 

40At pp. 35-6. 
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been stimulating the comparative method of legal research. The refer- 
ences to foreign law in the reports of the committee may be noted in 
this connexion.* 

Yet, important as is the work already done by the committee, much 
lies before it. Many branches of the English law of contract and of tort 
are in serious need of reconsideration and reform. Just to take a few 
examples, one may mention the rules as to revocation of offers, mistake, 
contributory negligence, and the liability of occupiers towards persons 
coming upon their premises.** 

The recommendations of the committee and the resulting statutes have 
not been free from criticism. Nevertheless, I think, it will be generally 
agreed that the experiment of the law revision committee as a valuable 
instrument in promoting the much-needed reform of many English “legal 
maxims and doctrines” has proved successful, and that in due course 
further references should be made to the committee. In making future 
references it may be advisable, in the light of the past experience of the 
committee, to give them wider authority to consider matters, whether they 
arise at common law or in equity, which relate to those which are the 
subject of the immediate reference, and to ask them to indicate with 
greater precision the means whereby their recommendations should be 
carried into effect. 


Francis A. VALLAT 
The Temple. 


Note.—Since this article was written the judgment of the house of lords has been 
given in Rose v. Ford, [1937] 3 All E. R. 359, reversing the decision of the 
court of appeal and approving the judgment of the court of appeal in Flint 
v. Lovell (supra). 


41See, for example, Sixth Interim Report, at p. 17. 

42For suggestive discussions of the law of contract and of tort, see H. C. Gutter- 
idge, “Contract and Commercial Law” in 51 Law Quarterly Review (1935), at pp. 91 
f., and P. H. Winfield, “The Law of Tort” in 51 Law Quarterly Review (1935), 
at pp. 249 ff. 








THE CONSTITUTIONALITY AND UTILITY OF 
ADVISORY OPINIONS 


HE true federal system can exist only when special local original 

interests are handled by a supreme local legislature, and the interests 
of general concern to all the states composing the nation are handled by a 
national legislature. There are usually many matters of disagreement 
at the time the constitution is drafted, and, in the three great federations 
of the common-law world, the United States, Canada, and Australia, it 
was apparently considered neither wise nor possible to attempt a detailed 
enumeration of rules in the constitution assigning all of the subjects of 
legislative competence to the states and to the union. The Canadian! 
and Australian* constitutions have gone further than the United States 
constitution in this respect,* but cannot, and do not, exhaust the subjects 
for legislation. 

It is, therefore, necessary that there be some body to interpret the 
constitution in so far as it grants legislative power to the state and 
federal governments respectively. That interpretation might be en- 
trusted to an executive body, or, if a desire for state sovereignty were 
not very strong, might be left to the federal legislature.‘ But if there 
are any genuine racial, religious, or economic differences, only an impartial 
body such as a court would seem adequate to discharge the important 
task of acting as referee between the competing legislative authorities.® 


British North America Act, 1867, 30 Vict., c. 3. 

Commonwealth of Australia Constitution Act, 1900, 63 & 64 Vict., c. 12. 

Cf. article 1, s. 8, of the Constitution of the United States, with its eighteen 
paragraphs, with ss. 91 and 92 of 30 Vict., c. 3 (the Dominion having 29 enumerated 
heads and the provinces 16 enumerated heads); and ss, 51 and 52 of 63 & 64 Vict., 
c. 12 (covering, respectiyely, 39 and 3, matters subject to the Commonwealth legislative 
power). See also, the details affecting state legislative powers, 63 and 64 Vict., c. 12, 
ss. 106, 120, respectively. 

‘Cf. South Africa Act, 1909, 9 Ed. VII, c. 9, ss. 85-91 (powers of provincial councils), 
particularly s. 86: ‘‘Any ordinance made by a provincial council shall have effect in 
and for the province as long, and as far only as it is not repugnant to any act of 
Parliament."’ South Africa, of course, is not a truly federal state, and it does not 
present the problems of legislative competence to be found in the United States, Canada, 
and Australia 

‘The British North America Act, 1867, 30 Vict., c. 3, ss. 96-101, provides for the 
Canadian judicature but leaves the creation of a general court of appeal for Canada 
and any additional courts for the better administration of the laws of Canada to the 
discretion of the parliament of Canada. The Commonwealth of Australia Act, 1900, 
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The doctrine of limited legislative power was not new to these 
common-law jurisdictions, for they had all for many years been subjected 
to the control of the judicial committee of the privy council.’ It was 
natural, then, that a continuance of judicial review should constitute 
the most appropriate method through which the limitations on their 
powers under federal constitutions might be determined. 

It is the great strength of federal government that many diverse 
interests can be harmonized or at least be kept in relative peace by 
providing for the dual type of legislative function. Under the guise of 
“interpretation”, it is the duty of the courts to award as fair a division 
of power on any particular subject as they can, consistent with the 
terms of the written constitutions. That function is known as “‘judicial 
statesmanship’”’. 


I 


The constitution of the United States contains the most elaborate 
provisions both with respect to judicial power and also with respect to 
the checks upon legislative power which it is the duty of the judiciary 
to announce and, when possible, enforce.’ The legislative article 


63 & 64 Vict., c. 12, has a series of elaborate provisions with respect to the judicature. 
These provisions are almost comparable to article 3 of the constitution of the United 
States with respect to the creation of the court and the appointment and tenure of the 
members of it as well as affecting its jurisdiction. See, for example, s. 71: “The 
judicial power of the Commonwealth shall be vested in a federal supreme court to be 
called the high court of Australia and in such other federal courts as the Parliament 
creates, and in such other courts as it invests with federal jurisdiction. The high court 
shall consist of a chief justice, and so many other justices, not less than two, as the 
Parliament prescribes.’’ The South Africa Act, 1909, 9 Ed. VII, c. 9, follows the 
Commonwealth of Australia Act in elaborate and detailed provisions with respect to 
appointment, tenure, and jurisdiction of the supreme court of South Africa which is 
created by s. 95 of the South Africa Act. 

*See Holdsworth, History of English Law, vol. I, at p. 516 ff., for a history of the 
appellate jurisdiction of the privy council hearing appeals from any of the plantations. 
See also T. F. T. Plucknett, ‘‘Bonham's Case and Judicial Review" in 40 Harvard Law 
Review (1926), at p. 30, where Professor Plucknett gives what he calls the first clear 
example of an act of a legislature being invalidated by the judiciary in America. Coke's 
theories, so carefully examined by Professor Plucknett, undoubtedly resulted in the 
growth of this new doctrine which developed the idea of judicial review independently 
in America. 

7Constitution of the United States, article 1, s. 8 (cl.3). Note article3, s. 1: “The 
judicial power of the United States shall be vested in one supreme court and in such 
inferior courts as the Congress may from time to time ordain and establish. The 
judges both of the Supreme and inferior courts shall hold their offices during good 
behaviour and shall at stated times receive for their services a compensation which 
shall not be diminished during their continuance in office."’ 
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(article 1) enumerates the legislative powers of the federal government 
as the delegate of the people of the various sovereign states. In addition, 
the amendments to the constitution, beginning with the first ten, contain 
those principles of natural right and justice limiting legislative authority 
in the interest of individual life, which, by analogy to principles of 
independence and British constitutional history, are referred to as 
constituting the bill of rights. For the application of these principles 
to past legislation, the judicial article (article 3) provides for the creation 
of the supreme court of the United States (in its own text) and such 
inferior courts as congress may from time to time ordain and establish. 
The life tenure of the judges and the type of jurisdiction permissible to 
these courts is likewise provided for in article 3 itself. The only feature 
of judicial review which is lacking is a statement to the effect that the 
court shall have power to declare legislation unconstitutional. There is, 
however, the famous statement in another article (article 6, s. 2) which 
up to the present has been interpreted as conferring an authority to 
review on the courts. It reads: 

This Constitution and Laws of the United States which shall be made in 
pursuance thereof; and all treaties made or which shall be made under the 
authority of the United States shall be the supreme law of the land, and the 
judges in every state shall be bound thereby, anything in the Constitution o: 
Laws of the United States to the contrary notwithstanding. 

The Canadian constitution, the British North America Act, 1867, 
contains a more generous assignment® of legislative power to the 
Dominion than to the provinces, and at least formally, a more generous 
assignment of power than is given to the United States in the constitution 
of the United States. Interpretation, however, has tended to find wide 
powers for the provinces as well as for the Dominion by implication in 
interpreting heads 3 and 16 of the powers enumerated in s. 92. Othe: 
sections provide for the establishment of the supreme court of Canada’ 
and its status, but do not attempt to regulate either its jurisdiction or 
to define the extent of its powers to declare the legislative competence 
of the Dominion or provinces. Such powers, however, have been 
generally exercised, following the precedent in that respect of the judicial 
committee of the privy council and of the supreme court of the United 
States. Although not created or provided for by any Canadian legisla 
tion, the judicial committee of the privy council,’® by virtue of its 


830 Vict., c. 3, ss. 91, 92, 93, and 95. See n. 5, supra. 
The judicial committee of the privy council was constituted as a court by 3 & 4 
William IV (1833), c. 41. The membership of the committee has been varied from 
time to time by subsequent legislation which makes provision for the presence of judges 


from the superio: courts in the various Dominions, being themselves members of the 
privy council. 
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prerogative powers, may hear and decide appeals on constitutional and 
other matters from any court of record in the Dominion of Canada, 
including, of course, the supreme court of Canada and the supreme 
courts of the provinces. 

There is no section of the British North America Act comparable to 
the bill of rights of the constitution of the United States enunciating 
principles of natural justice, but certain rights of religious and national 
minorities are carefully safeguarded by specific sections of the British 
North America Act itself." While some of these may present what are 
called political questions, and as such not subject to judicial review, yet 
on the whole the Canadian courts exercise a power not significantly 
different from that of the supreme court of the United States. For the 
Commonwealth of Australia the same general situation prevails, except 
that the Commonwealth tends to be more in the position of the United 
States than of the Dominion of Canada with respect to legislative 
powers; and there is, in addition, a judicial article patterned to some 
extent upon the third article of the constitution of the United States.” 

Under modern economic conditions, the pressure is very great upon 
courts to have them determine as soon as possible the constitutionality 
of existing legislation giving or attempting to give additional powers to 
the federal governments. It is perhaps a movement popular in origin, 
but it has had professional support in several respects. In the United 
States, where the question is now of the most critical importance, 
legislative attempts have been made in the past to compel the judges 
to give advisory opinions, and there is now on the statute books a federal 
Declaratory Judgment Act." Business and professional men, finding no 
certainty in the standards of their own groups, seek a form of certainty 
from legislation and declaration of the courts.'® To this end they have 
been strongly urging the analogies of advisory opinions provided for by 
some state constitutions,'® the system of reference to the supreme court 


“Cf, 30 Vict., c. 3, s. 93 (legislation dealing with educational privileges). 

"See Commonwealth of Australia Act, 1900, 63 & 64 Vict., c. 3 (judicature). 

See, for example, Muskrat v. United States, (1911) 219 U.S. 346; White v. Johnson, 
1931) 282 U.S. 367, 373. 

4Act of June 14, 1934, c. 512, 48 Stat. 955. 

For example of the type of questions business-men desire to have answered, see 
Willing v. Chicago Auditorium Association, (1928) 277 U.S. 274, which should be com- 
pared with a similar problem which the court did answer in Nashville, C. and St. L. 
Railway v. Wallace, (1933) 288 U.S. 249. 

‘See, for example, constitution of the Commonwealth of Massachusetts, part II, 
ch. iii (judiciary): ‘‘Each branch of the legislature, as well as the governor and council, 
shall have authority to require the opinions of the justices of the supreme judicial 
court, upon important questions of law, and upon solemn occasions” (Article II). 
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of Canada" and the judicial committee of the privy council, and the 
technique of the declaratory judgment. 

The constitutional courts in the United States have not been respon- 
sive to these demands except to the extent that they appear to transcend 
constitutional convention in delivering lengthy obiter dicta as to the 
permissive extents of federal legislative powers. From earliest times 
attempts have been made and resisted by the supreme court of the 
United States to obtain from it advisory opinions on legal and con- 
stitutional matters. Witness the early Hayburn’s Case‘* and the tactful 
letter of the justices to President Washington, in which they refused to 
assist him in the interpretation of the rights and obligations of the 
United States under some foreign treaties.'2 In Muskrat v. Unitec 
States,*° the court refused to pass upon the general question of the 
constitutionality of statutes apportioning lands among two groups of 
Indian claimants. The refusal was based upon the fact that no specifi: 
facts were before the court for adjudication and that, when such litigation 
actually took place, a previous advisory opinion would not be binding 
and might, indeed, proceed upon an erroneous conception of the real! 
matters in dispute. These matters could be ascertained only upon a 
detailed study of all of the facts in the case. Later, in the case of Willin 
v. Chicago Auditorium Association,” they refused to answer questions 
involving fact and law based upon what was thought to be a hypothetical 
set of facts. Although they have given declaratory judgments, it is to a 
limited extent. Using both state and federal statutes as a source of 
their jurisdiction, they have reiterated that these judgments have a 
factual content” and are given at a stage in the conflict where affirmative 
legal relief in regular form would be equally appropriate. They have 


‘See Supreme Court Act, R.S.C. 1927, c. 35. 

'‘*Hayburn's Case, (1792) 2 Dall. 409. 

For text of the letter, see Warren, The Supreme Court in United States Histor) 
(1926), vol. I, pp. 108 ff. 

2° Muskrat v. United States, (1911) 219 U.S. 346. 

"Willing v. Chicago Auditorium Association, (1928) 277 U.S. 274. 

See Nashville, C. & St. L. Railway v. Wallace, (1933) 288 U.S. 249. 

™Aetna Life Insurance Company v. Haworth, (1937) 57 Sup. Ct. 461, at pp. 464-5 
“On the one side, the insured claimed that he had become totally and permanent}, 
disabled and hence was relieved of the obligation to continue the payment of premiums 
and was entitled to the stipulated disability benefits and to the continuance of the 
policies in force. The insured presented this claim formally, as required by the policies. 
It was a claim of a present, specific right. On the other side, the company made an 
equally definite claim that the alleged basic fact did not exist, that the insured was not 
totally and permanently disabled and had not been relieved of the duty to continue the 
payment of premiums, that in consequence the policies had lapsed, and that the company 
was thus freed from its obligation either to pay disability benefits or to continue the 
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insisted at the same time that they do not and cannot give advisory 
opinions which are not based on detailed facts or actual happenings. 
How far the powers assumed under the Federal Declaratory Judgment 
Act would include cases in what Judge Hutcheson has described as the 
‘prophylactic stage” rather than the stage for punishment or injunctive 
relief has yet to be determined.” 


insurance in force. Such a dispute is manifestly susceptible of judicial determination. 
It calls, not for an advisory opinion upon a hypothetical basis, but for an adjudication 
of present right upon established facts.”’ 

“Gully v. Interstate Natural Gas Company, (1936) 82 F. (2d) 145. Hutcheson, 
Circuit Judge, at p. 149, said: ‘‘We are not in accord with this view. We see no 
reason why the statute should not, we think it should, be given the prophylactic scope 
to which its language, in the light of its purpose, extends. Under it disputants as to 
whose rights there is actual controversy, may obtain a binding judicial declaration as 
to them, before damage has actually been suffered, and without having to make the 
showing of irreparable injury and the law's inadequacy required for the granting of 
ordinary preventive relief in equity. Though before the enactment of statutes of this kind 
declaratory relief was not of a general wideness, it is neither new nor strange in character. 
It has been granted numbers of times in construing instruments to give directions to 
trustees and others obliged to carry out written but doubtful directions. The purpose 
of the statute is, we think, wise and beneficent. It will, if applied in accordance with its 
terms, effect a profound, a far-reaching, a greatly to be desired procedural reform. We see 
no sound reason for limiting it.” For a distinction between declaratory judgments and 
advisory opinions, see E. M. Borchard, Declaratory Judgments (Cleveland, 1934), at pp. 
51-2: ‘The ‘advisory opinion’ has developed in English-speaking jurisdictions as an aid 
rendered by courts to and on request of the administrative or legislative authorities in 
advance of litigation and for the better assurance of the legality of administration or pro- 
posed legislation. Since the early days of English government, the Crown and the House 
of Lords have frequently asked the advice of the judges on pending governmental matters; 
but from the days of Coke down to the present, the bench has been hostile to such consul- 
tation. The reasons for the reluctance are many. Among others, are the facts that the 
question is submitted not by litigants or parties aggrieved, but by a co-ordinate branch of 
the government, and without reference to specific facts; that argument is often not heard; 
and that it might be embarrassing to the judges when the question is again presented 
in actual litigation. There is, nevertheless, a growing demand, in view of the increased 
volume of legislation and the complications of administration, for helpful guidance by 
advisory opinion to the non-expert departments of government; and the demand has 
been satisfied in numerous jurisdictions. 

“It is obvious that this kind of advisory opinion differs fundamentally from a 
declaratory judgment. Strictly speaking, the rendering of advisory opinions is not a 
judicial function at all, but that of an attorney-general or law officer. It is vested by 
many jurisdictions in their highest court, because there is no constitutional bar, and 
the court could not decline. But the opinion binds no one, not even the judges, is not 
rendered between parties, is given to the asking official or department, and is often 
rendered without hearing argument. In all these respects, it differs from the declaratory 
judgment. Even if argument is heard, by parties with opposing interests—as in the 
case of the Permanent Court of International Justice, on request for opinion from the 
Council or Assembly of the League of Nations—it lacks one of the essential elements 
of a judgment in that it is rendered not on demand of and to an aggrieved or complaining 
person, but on demand of and to an administrative body.” 
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The objection of the supreme court of the United States to giving 
advisory opinions and declaratory judgments based upon a hypothetical 
set of facts seems to be twofold. First, there is the technical objection 
that, not having facts before it at the advisory or declaratory stage, this 
decision may well be erroneous when applied to a parallel set of facts; 
and, to a large extent, under the constitutional system, facts make law. 
For this reason the court has consistently refused to answer certified 
questions of too great generality or involving the ascertainment of 
various hypothetical sets of facts.** Secondly, there is the question of 
prestige. This involves both a reputation for impartial justice based 
upon accurate and reasonable premises and the keeping of the court as 
free as possible from controversies of a political significance only. The 
courts generally refuse to take up so-called political questions” for this 
reason, even when presented in an actual case; and there is all the more 
reason for refusing to consider political disputes when presented only 
for advisory opinions or declaratory judgments upon hypothetical sets 
of facts. The present political controversy raging around the supreme 
court of the United States demonstrates the wisdom of keeping down 
the causes of political dissension as far as possible. 

The supreme court of the United States may be asked general 
questions of law by the circuit courts of appeals, and from time to time 
questions have been so framed as to require the writing practically of 
advisory opinions in order adequately to answer all of the problems 
presented. A very interesting attempt to obtain in that manner an 
exposition of the powers of the federal radio commission was made in 
the case of White v. Johnson, and the court refused to answer the questions 
as being too general in nature. Speaking through Mr. Justice Roberts, 
the court said: 


An answer would involve merely an examination of the act and a determina- 
tion whether on its face it violates the Fifth Amendment. Neither this Court 
nor the court below is authorized to answer academic questions. The con- 
stitutionality of a statute is not drawn into question except in connection with 
its application to some person, natural or artificial. We have above called 
attention to the provisions of the Radio Act which give redress against arbitrary 
or unjust action by the Commission. We repeat that the appellant did not see 
fit to avail himself of the right of appeal thereby conferred, but on the contrary 
chose to violate the Commission's order and to stand on an alleged constitutional! 
right which he says the action of the Commission infringed. It would be sub- 
versive of all established principles were courts, in litigations between parties 
who have reciprocal rights under the Constitution to settle their controversies 
by broad statements to the effect that acts of Congress are unconstitutional 


*White v. Johnson, (1931) 282 U.S. 367, 373. 


*See, for example, Pacific States Telegraph and Telephone Company v. Oregon, (1912 
223 U.S. 118. 
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upon their face; and this not only in ignorance of the circumstances and manner 
of the application of the statute by the administrative body but with knowledge 
that the party complaining had failed to pursue the remedy provided by law.” 


There have been wide demands for an early test of new agencies’ 
powers. For example, many citizens felt that an early test of the 
N.R.A. would have resulted in decisions upholding the constitutionality 
of the act. The decisions finally turned on the facts of two cases*® 
which could never have been imagined in the early stage. The vast 
scope of power conferred by the act would surely have left the court as 
baffled as it was in the case of White v. Johnson just referred to. More- 
over, constitutionally the court would not be asked to give purely 
advisory opinions. 


II 


For over a year much political discussion has centred around the 
powers and constitutional status of the national labour relations board. 
Policies could not be progressively pursued; needed legislation in allied 
fields could not be passed; and, indeed, the whole question of court 
reform itself at times appeared to depend upon the inability of the 
administration to get a speedy and clear ruling on the act creating the 
board. Many unofficial bodies expressed their considered and learned 
opinion that the act was wholly unconstitutional and a political usurpa- 
tion of the proper functions of the states. In the meantime, the nation’s 
commerce was seriously imperilled by a series of strikes of great potential 
danger and of considerable actual violence. The court finally decided 
(by 5-4 decisions) to uphold the constitutionality of the act as applied 
to a group of businesses organized as units in the distribution of inter- 
state commerce.”® It is apparent from the opinions, both majority and 
minority, that the very complete accumulation of factual data as to the 
actual operation of these businesses and the actual effect of labour 
disputes upon the structure created, were the chief reasons for upholding 
the constitutionality of the act. 

Mr. Chief Justice Hughes (who gave three of the majority opinions) 
pointed out*® that the application of the act as determined by the language 








27See 282 U.S. 367, 373. 

Panama Oil Refining Company v. Ryan, (1935) 293 U.S. 388; Schechter Poultry 
Corporation v. United States, (1935) 295 U.S. 495. 

29National Labour Relations Board v. Jones and Laughlin Steel Corporation, (1937) 
57 Sup. Ct. 615; National Labour Relations Board v. Fruehauf Trailer Company, (1937) 
57 Sup. Ct. 642; National Labour Relations Board v. Friedman-Harry Marks Clothing 
Company, (1937) 57 Sup. Ct. 645; and Associated Press v. National Labour Relations 
Board, (1937) 57 Sup. Ct. 650. 

3957 Sup. Ct. 615, at pp. 619 ff. 


3 
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of the sections was clear and might apply literally to cases of purely 
intrastate commerce. It was the duty of the court to try and find an 
interpretation sufficiently limited in scope if the act were to be upheld. 
While the court arrived at the decision that the act was intended only to 
affect commerce between the states or with foreign countries, it is clear 
that previous decisions of the court require a demonstration that the 
particular commerce concerned is clearly interstate. Earlier in his 
opinion in the Jones and Laughlin Steel Corporation Case Mr. Chief 
Justice Hughes had shown at great length the organization of the 
petitioner and its affiliates and subsidiaries as a completely integrated 
industry, dependent for its supplies on the one hand upon raw materials 
owned directly or indirectly by it and situated in other states, and on 
the other hand dependent for its markets to the extent of 75 per cent. 
of its products upon agencies in cities outside the state of actual manu- 
facture. He said in part: 

Although activities may be intrastate in character when separately con- 
sidered, if they have such a close and substantial relation to interstate commerce 
that their control is essential or appropriate to protect that commerce from 
burdens and obstructions, Congress cannot be denied the power to exercise that 
control. Schechter Corporation v. United States, supra. 

Undoubtedly the scope of this power must be considered in the light of our 
dual system of government and may not be extended so as to embrace effects 
upon interstate commerce so indirect and remote that to embrace them, in view 
of our complex society, would effectually obliterate the distinction between 
what is national and what is local and create a completely centralized govern- 
ment... . That intrastate activities, by reason of close and intimate relation 
to interstate commerce, may fall within Federal control is demonstrated in the 
case of carriers who are engaged in both interstate and intrastate transportation. 
There Federal control has been found essential to secure the freedom of inter- 
state traffic from interference or unjust discrimination to promote the efficiency 
of the interstate service. The Shreveport Case, 234 U.S. 342, 351, 352; Wisconsin 
Railroad Commission v. Chicago, B. & Q. R. Co., 257 U.S. 563, 588.*! 


The chief justice thereupon decided a series of cases which turned on 
the facts of the activity rather than upon any abstract definition of 
commerce between states. He also said: 


In view of the respondent's far-flung activities, it is idle to say that the 
effect would be indirect or remote. It is obvious that it would be immediate 
and might be catastrophic. 

We are asked to shut our eyes to the plainest facts of our national life and to 
deal with the question of direct and indirect effects in an intellectual vacuum.” 


At the time the opinion was under consideration several large industries 
were completely paralysed by bitter strikes. The effect of such disputes 
upon interstate commerce had been daily announced in the press of the 


57 Sup. Ct. 615, at p. 624. #57 Sup. Ct. 615, at p. 626. 
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nation as one of complete paralysis in the industry affected. There 
seems no doubt that such a graphic demonstration made it impossible 
for the courts to say as a matter of fact and law that industrial disputes 
had no direct effect upon interstate commerce. 

On the other hand, the consideration of questions in the abstract, as 
the supreme court of Canada and the judicial committee of the privy 
council are compelled to do, undoubtedly leads to the overlooking of 
possible situations to which the statute might properly apply: a point 
illustrated by the court history of the national labour relations board. 
As will be seen below, the recent reference on the “Canadian New Deal”’ 
proceeded to a large extent on a purely theoretical basis, without the 
assistance of such clarifying detail as was presented to the supreme 
court of the United States in the Wagner National Labor Relations Act 
hearings. Thus, the court found with respect to the Jones and Laughlin 
Steel Corporation: 


With its subsidiaries—nineteen in number—it is a completely integrated 
enterprise, owning and operating ore, coal and limestone properties, lake and 
river transportation facilities and terminal railroads located at its manufacturing 
plants. 

It {a Pennsylvania Corporation] owns or controls mines in Michigan and 
Minnesota. It operates four ore steamships on the Great Lakes, used in the 
transportation of ore to its factories. It owns coal mines in Pennsylvania. It 
operates towboats and steam barges used in carrying coal to its factories. It 
owns limestone properties in various places in Pennsylvania and West Virginia. 

It owns the Monongahela Connecting Railroad, which connects the plants 
of the Pittsburgh works and forms an interconnection with the Pennsylvania, 
New York Central and Baltimore & Ohio Railroad systems. 

It owns the Aliquippa and Southern Railroad Company, which connects the 
Aliquippa works with the Pittsburgh and Lake Erie, part of the New York 
Central system. Much of its product is shipped to its warehouses in Chicago, 
Detroit, Cincinnati and Memphis—to the last two places by means of its own 
barges and transportation equipment. 

In Long Island City, N.Y., and in New Orleans it operates structural steel 
fabricating shops in connection with the warehousing of semi-finished materials 
sent from its works. Through one of its wholly owned subsidiaries it owns, 
leases and operates stores, warehouses and yards for the distribution of equip- 
ment and supplies for drilling and operating oil and gas mills and for pipe lines, 
refineries and pumping stations. It has sales offices in twenty cities in the 
United States and a wholly owned subsidiary which is devoted exclusively to 
distributing its product in Canada. Approximately 75 per cent of its product 
is shipped out of Pennsylvania.* 


The conclusion was inevitable that, although the manufacture of 
steel took place in Pennsylvania, it was only one stage of a highly 


National Labour Relations Board v. Jones and Laughlin Steel Corporation, (1937) 
57 Sup. Ct. 615, at p. 619. 
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integrated commercial development resulting in production of steel 
from raw materials to be distributed in a continuous stream of interstate 
commerce under the control of one guiding corporation. 


III 


The Supreme Court of Canada Act provides for the reference to the 
supreme court by the governor-general-in-council of questions of law 
and constitutional interpretation; and, for the purposes of appeal to the 
judicial committee of the privy council, the answers to these questions 
constitute a judgment of the supreme court of Canada.** The judicial 
committee has recently upheld three and declared unconstitutional 
three of the “Canadian New Deal" acts. The division of powers 
between the provinces and the Dominion, under ss. 91 and 92 of the 
British North America Act, while actuated by a different federal prin- 
ciple from that of the constitution of the United States, in practice 
presents many of the same problems. While it was intended that the 
Dominion parliament should be supreme in the matter of reserves of 
legislative power, and that under the American constitution the states 
should be supreme in the reserves, i.e., the fields not specifically granted 
by the constitution to the United States, the process of interpretation of 
the two constitutional documents has led to a balance, the provinces 
being recognized by the Canadian and English courts as entitled to a 
very considerable degree of legislative supremacy, and in the United 
States the interpretation of the commerce clause has resulted in giving 
to the federal legislature wider powers than a purely theoretical exposition 
or analysis of the language of the federal constitution would indicate. 
To a large extent the elucidation of the principles of Canadian con- 
stitutional power has developed by the reference method, very general 
questions being frequently asked. 

In connexion with the Natural Products Marketing Acts of 1934 and 
1935, the supreme court of Canada and the judicial committee had to 
pass on complicated economic questions which have a close parallel to 
the National Industrial Recovery Act*® and to certain experiments 
under the Agricultural Adjustment Act.*’ The great issue in each case 
is how far can the federal government go in regulating the methods of 


“The Supreme Court Act, supra. 

See Altorney-General for British Columbia v. Attorney-General for Canada {1937 
A.C. 377 

*See National Industrial Recovery Act of June 16, 1933 (48 Stat. 195), c. 90; tit 
15, U.S.C., c. 15, ss. 701 ff.; and Schechter Poultry Corporation v. United States, (1935 
295 U.S. 495. 

See Agricultural Adjustment Act of May 12, 1933 (48 Stat. 31), c. 25; tit. 7 
U.S.C., c. 26, s. 601: and United States v. Butler, (1936) 297 U.S. 1. 
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production and disposition on a nation-wide basis of primary and 
natural products. In the United States constitution the question is 
answered under the commerce clause. Under the British North America 
Act the Dominion has the right to deal with ‘“‘the regulation of trade and 
commerce’ which means interprovincial and export trade.** The 
supreme court of the United States has not indicated the lengths to 
which it will go in sustaining matters incidental to the regulation of 
interstate commerce, although in the railroad field it has gone far in 
upholding detailed controls of state railroad fares, where the factors of 
economic competition make those fares competitive factors in interstate 
commerce; and, in upholding the recent Railway Labor Board Act,*® 
the court included the so-called ‘“‘back shop’’ employees because they 
were responsible for keeping in condition the equipment used in inter- 
state commerce.*® The opinions dealing with the National Industrial 
Recovery Act nowhere answer the vital question as to the proper 
limitation of federal power in regulating methods of production and 
disposition by sale or otherwise of products obtained or made within the 
confines of one state but destined by economic currents for sale in another 
state or states.*' The act was declared unconstitutional on the narrow 
issue of delegation of powers, before the court took up the more difficult 

3830 Vict., c. 3, s. 91 (3). 

°°Virginian Railway v. System Federation No. 4o, (1937) 299 U.S. 529; 57 Sup. Ct. 
592. See also cases on national labour relations board cited, supra, 29. 

“The briefs for the government in the National Labour Relations Board Cases 
contain very elaborate economic surveys, including charts and maps which had been 
prepared by a special economic research section created by the board, and the economists 
members of that section, were given credit in a special slip included in the printed brief. 
rhe interest of the court in purely economic aspects of legislation has been shown by 
questioning during the oral argument. These questions have been pointed and frank. 

‘\Schechter Poultry Corporation v. United States, (1935) 295 U.S. 495. Mr. Chief 
Justice Hughes, delivering the opinion of the court said (at p. 546): ‘In determining 
how far the federal government may go in controlling intrastate transactions upon the 
ground that they ‘affect’ interstate commerce, there is a necessary and well-established 
distinction between direct and indirect effects. The precise line can be drawn only as 
individual cases’ arise, but the distinction is clear in principle. Direct effects are 
illustrated by the railroad cases we have cited, as e.g., the effect of failure to use pre- 
scribed safety appliances on railroads which are the highways of both interstate and 
intfastate commerce, injury to an employee engaged in interstate transportation by 
the negligence of an employee engaged in an intrastate movement, the fixing of rates 
for intrastate transportation which unjustly discriminate against interstate commerce. 
But where the effect of intrastate transactions upon interstate commerce is merely 
indirect, such transactions remain within the domain of state power. If the commerce 
clause were construed to reach all enterprises and transactions which could be said to 


have an indirect effect upon interstate commerce, the federal authority would embrace 
practically all the activities of the people and the authority of the State over its 
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question of its applicability to interstate commerce. The poultry code 
involved in the case was obviously not an important one for demon- 
strating controls on interstate commerce. It is a widely held opinion 
that if the code were redrafted curing the defects of delegation (which 
were not incurable by any means) and with a more carefully restricted 
scope in control of commerce between states, a federal power to this end 
would be sustained. 

The judicial committee, in dealing with the question of marketing 
of natural products in Canada, quoted from the judgment of the chief 
justice of Canada: 

Parliament cannot acquire jurisdiction to deal in the sweeping way in which 
the enactments operate with such local and provincial matters by legislating at 
the same time respecting external and interprovincial trade and committing the 
regulation of external and interprovincial trade and the regulation of trade 
which is exclusively local and of traders and producers engaged in trade which is 


exclusively local to the same authority: The King v. Eastern Terminal Elevator 
Co., [1925] Can. S. C. R. 434." 


Their lordships agree with this and find it unnecessary to add anything 
more. The fact that, as an economic proposition, it is often impossible 
to separate the effect of local trade practices** from national or inter- 
provincial trade movements is not taken up by the judicial committee's 
opinion, other than in the discussion of the technical problem of separat- 
ing the act into two parts, the one dealing with provincial trade and the 
other with interprovincial trade. They end the opinion with the con- 
clusion often suggested in dealing with the constitutional problems in the 
United States, that the Dominion and provincial governments together 
can combine so that each in its own sphere could, with co-operation, 
achieve the complete power that is desired. The fact that when these 
schemes are drafted it may be found that a system not dissimilar to that 
contained in the act declared ultra vires will be the only workable one, 
is a contingency for which the general reference technique makes no 
allowance, and cannot, of course, as long as the factual assistance is so 
necessarily meagre. 

What is true of the Natural Products Marketing Acts, with respect 
to the economic background, seems equally true of the other five 
opinions handed down by the judicial committee. In discussing the 
Weekly Rest in Industrial Undertakings Act, 1935,“ the Minimum 


domestic concerns would exist only by sufferance of the federal government. Indeed, 


on such a theory, even the development of the State’s commercia! facilities would be 


subject to federal control : 
211937] A.C. 377, at p. 387 8Cf. [1937] A.C. 355 


“Attorney General for Canada \ Altorney General for Ontario, {1937) A.C. 326. 
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Wages Act, 1935, and the Limitation of Hours of Work Act, 1935, the 
power of the Dominion is taken as a single power, if possessing adequate 
authority to pass these acts. The position of the Dominion as the chief 
guarantor of the subsistence of the unemployed by way of direct con- 
tribution to relief and as banker for provinces unable to balance their 
budgets seems undoubtedly to give an economic unity which can only 
fairly be kept together if, in addition to the privilege of contribution, 
the Dominion has the power of building up and regulating an efficient 
economic polity within the provinces. It is hard to see that, in turning 
these statutes down as ultra vires, it is necessary so completely to restrict 
the general power granted by s. 91 of the British North America Act. 
On the other hand, in dealing with these acts the judicial committee 
and the supreme court usefully answer the question as to the power to 
implement treaties given to the Dominion by s. 132 of the British North 
America Act. To many it seems unfair to restrict this power to the 
historical conditions existing in 1867; namely, that only the empire as a 
whole made treaties and, therefore, only empire treaties can be imple- 
mented under s. 132. However, it is a type of question which can be 
answered most usefully in a reference of this kind and is similar to the 
certification of questions to the supreme court of the United States. 

The obligations under the treaty of Versailles and subsequent labour 
conventions, which it was sought to implement by the legislation chal- 
lenged, were not an empire treaty obligation as known in 1867. The 
refusal to interpret the section as part of a dynamic constitution is, after 
all, an expression of political philosophy rather than the exercise of a 
function non-judicial in kind. The same limitations were applied to the 
Unemployment and Social Insurance Act, 1935, on the theory that it, 
too, dealt with private rights within the provinces, and that in dealing 
with hours of labour, wages, insurance, or unemployment of labourers, 
the Dominion, although concerned perhaps from the economic point 
of view, was dealing with provincial matters according to previous 
judicial interpretations. 

It is hard to see how those acts which were held intra vires do 
not also interfere with property and civil rights within the provinces. 
For example, the Dominion Trade and Industry Commission Act** 
dealing with the activities of large producers, which may involve 
unfair trade practices, or combinations in restraint of trade, or the 
ascertainment of information as to the conditions of trade, seems 
equally to interfere with local matters, although perhaps not in such a 
detailed way as do the statutes dealing with conditions and hours of 


Attorney-General for Canada v. Attorney-General for Ontario, |1937] A.C. 355. 
6 Attorney-General for Ontario v. Attorney-General for Canada, {1937! A.C. 405. 
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labour, wages, and unemployment insurance. The same thing is true 
of the amendment to the Criminal Code, s. 498A,‘7 which, under the 
guise of criminal law, added another federal weapon to the control of 
unfair trade practices. It is significant, also, that, in the United States, 
interpretation of the commerce clause has led to the upholding of legis- 
lation regulating trade practices, in many cases involving concerns 
operating to a large extent in intrastate commerce,*® whereas, the regu- 
lation of hours and conditions of labour in similar enterprises has been 
declared unconstitutional,*® so far as the federal government’s inter- 
vention is concerned, and has only recently been upheld, and to a limited 
degree, for the states.°° In the interstate transportation field, however, 
with practices in general trade competition, both regulation of hours and 
conditions of employment have been upheld." Historically, no doubt, 
for Canadian and United States courts, the national importance of 
unfair trade practices became apparent much sooner than the importance 
of control of hours and conditions of labour.*? Wholesale federal relief 
is a relatively new feature of our federal system. It is always harder to 
see the economic change where only individual employees are involved 
than where a business unit as a whole is involved. The philosophy of 
government aid for the private individual by direct contribution or by 
social legislation is one not yet entirely accepted by the North American 
federal states, Canada and the United States. On the other hand, 
scientific development in radio and aeronautics has made the federal 
importance of those subjects obvious and finds a ready parallel in the 


existing legislation regulating the interstate telegraph and telephone 
trafic on the one hand and interstate railroad transportation and 
waterway transportation on the other hand.* The common result in 


“7Attorney-General for British Columbia v. Attorney-General for Canada, [1937 
A.C. 368. 

*8Federal Radto Commission v. Pacific States Paper Trade Association, (1927) 273 
U.S. 52; Federal Trade Commission v. Keppel, (1934) 291 U.S. 304. 

“°Carter v. Carter Coal Company, (1936) 298 U.S. 238. 

°West Coast Hotel v. Parrish, (1937) 57 Sup. Ct. 578, in which the supreme court 
upheld the state of Washington minimum wage law for women. 

‘See Virginian Railway v. System Federation No. 40, (1937) 57 Sup. Ct. 592, and 
cases cited therein. 

82 Federal Radio Commission v. General Electric Company, (1930) 281 U.S. 464; 
United States v. American Bond and Mortgage Company, (1929) 31 F. (2d) 448; Federal 
Radio Commission v. Nelson, (1933) 289 U.S. 266; In re the Regulation and Control of 
Aeronautics in Canada, [1932] A.C. 54; In re Regulation and Control of Radic 
Communication in Canada, {1932} A.C. 304. 

®See I. L. Sharfman, The Interstate Commerce Commission (New York, 1931 
vol. I; Shreveport Rate Cases, (1914) 234 U.S. 342; Pipe Line Cases, (1914) 234 U.S 
548; Wisconsin Ry. Commission v. C. B. & Q. Ratlway, (1922) 257 U.S. 563 
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the two great federal states in dividing these functions between federal 
and local units, irrespective of the different language of their constitu- 
tions, indicates a sort of ‘“‘natural law’’, even if it be mere blind imitation. 
And yet one feels that the history of regulation of the railroads, with a 
gradual increase in the extent and power of federal control, means that 
these other fields, of trade and labour control especially, will demand a 
wider interpretation of the federal powers. It is instructive to note 
at the moment that the federal government is generally being held 
responsible for not having machinery or principles adequate to settle the 
new problems created by the sit-down strike, and yet attempts by the 
federal government to improve working conditions which would avoid 
strikes have been held unconstitutional both by the courts to some 
degree (the most important cases on this point, however, are still 
pending), and certainly have been denounced as unconstitutional by the 
groups now demanding federal intervention in sit-down strikes. 

The final one of the six ‘‘Canadian New Deal”’ references, the Farmers’ 
Creditors Arrangement Act, seems to provide the least difficulty, as it is 
clearly legislation relating to bankruptcy and insolvency, an enumerated 
power of the Dominion under s. 91 (21). The opinion to uphold this 
legislation deals more completely with questions of law only than do 
any of the other opinions.* 

The matters so far discussed have dealt primarily with the technical 
rules in the United States and Canada providing for court decisions on 
general questions of the constitutionality of statutes. It is hard to 
separate the rules found in the United States decisions from questions of 
utility and value, but it seems best to deal with the matter separately 
from that aspect. Accordingly some discussion must be devoted to the 
question of utility; and, although this will involve a certain element of 
repetition, yet it is intended to give more point to the discussion of the 
utility of the advisory opinion with respect to the practical demands of 
business and governmental leaders that the courts show them the way. 


It has been said that only Mr. Justice Holmes among great recent judges 
had the truly adult mind. He was not afraid of finding the way in 
dark places, unaided by any experienced guides. Probably many of our 
statesmen and leaders by that standard do not have the truly adult mind. 


“There was another Canadian reference to be added to those discussed above 
involving the constitutionality of the Farmers’ Creditors Arrangement Acts, 1934-5. 
These acts dealt directly with compositions by which bankruptcy is avoided and came 
clearly under the power of the Dominion under s. 91 (21), relating to bankruptcy and 
insolvency. The legislation was upheld by the judicial committee of the privy council 
in the case of Attorney-General for British Columbia v. Attorney-General for Canada 
[1937] A.C. 391. 
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Under the rules of the constitution of the United States, however, 
restricting the giving of advisory opinions, it would appear that the 
judicial adult mind is a principle of constitutional law. 


IV 


The. utility of advisory opinion procedure in enabling business and 
political leaders to go ahead with special plans after a court pronounce- 
ment on new legislation is to be doubted. Its function is seriously 
handicapped by the lack of factual details which determine the incidence 
of trade and commerce under the British North America Act and of 
commerce between the states and foreign commerce under the con- 
stitution of the United States. It is curious to notice that many of the 
recent attacks in the United States courts upon the new legislation have 
proceeded under the technique of an appeal to general principle rather 
than upon a careful and detailed study of an act in operation as applied 
to the business of the petitioner or complainant. Frequently the writer 
has been baffled by the lack of evidence offered by parties attacking the 
constitutionality of regulatory legislation or orders made thereunder. 
In recent years, it has been customary in the United States for groups 
of prominent lawyers to give their opinions on the constitutionality of 
new or pending legislation. This method of approach apparently has 
been carried over into the conduct of current litigation. At times it has 
proved successful, as, for example, in the N.R.A. and A.A.A cases.® 
The most sensational illustration, however, of its defects was apparent 
in the recent National Labour Relations Board Cases*® mentioned above. 
The analogy of the Shreveport Rate Cases*’ with the effects of intrastate 
competition upon interstate lines serving competing points, has always 
been a very suggestive one for attorneys seeking to uphold new regula- 
tions of interstate commerce. There the trend of competition was most 


clearly illustrated and consequently its effect upon interstate commerce 
easily seen. 


In most modern litigation the really compelling feature respecting 
interstate commerce is the presence or absence of facts showing how 
definitely the industry affected interstate commerce and its regulation 
therein. In the regulatory cases under the Interstate Commerce Com- 
mission Act®® and the Federal Trade Commission Act*® there were 
usually very full data showing the economic incidence of the policies to 


See n. 28, supra. See also, United States v. Butler, (1936) 297 U.S. 1 
See n. 29, supra. 

‘’Shreveport Rate Cases, (1914) 234 U.S, 342. 

“U.S.C., tit. 49, c. 1 {).S.C., tit. 15, c. 2 


a 
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be curbed and the effect of the act upon those policies. The Schechter 
Case,® holding the N.R.A. unconstitutional, showed a variety of defects, 
legal and constitutional, while it could have been decided exclusively on 
the delegation feature as was the Panama Refining Company Case® 
involving the same act. It was equally an objectionable form of regu- 
lation as applied to the poultry trade. The poultry trade in New York 
city had only an incidental effect upon interstate commerce throughout 
the country and even the full extent of that effect was not clearly pre- 
sented with appropriate economic data supporting it. The National 
Labour Relations Board Cases," as pointed out above, show the effect 
of a very careful economic preparation as well as legal preparation. A 
special research bureau was responsible for analysing the trade and 
details of manufacturing processes, showing their position with respect 
to interstate commerce. Members of that bureau received special 
mention in the briefs of the government. As pointed out above, in the 
Jones and Laughlin Case," the existence of a far-flung organization, 
operating in commerce between the states, definitely impressed the court 
with the futility of the position that its operations had no effect upon 
interstate commerce. Except for the /nterstate Bus Company Case,™ 
involving the Washington, Virginia and Maryland Coach Company, it 
was probably the strongest of the cases affecting the national labour 
relations board to come before the supreme court. The Fruehauf 
Trailer Company Case® showed the same type of organization; and 
although smaller sums were involved, the statistical data were just as 
completely assembled and made use of by the chief justice in delivering 
the opinion of the court. 

The Friedman-Marks Clothing Company Case and the Associated 
Press Case® presented situations indicating less clearly substantial in- 
Huence upon the movements of interstate commerce. The Friedman- 
Marks Case involved the production of men’s clothing in a southern 
state from materials produced largely in northern states and its sale to 


°°Schechter Poultry Corporation v. United States, (1935) 295 U.S. 495. 

*\Panama Refining Company v. Ryan, (1935) 293 U.S. 388 

®See n. 29, supra. 

§ National Labour Relations Board v. Jones and Laughlin Steel Corporation, (1937 
o7 Sup. Ct. 615. 

“Washington, Virginia and Maryland Coach Company v. National Labour Relations 
Board, (1937) 57 Sup. Ct. 648. 

6 National Labour Relations Board v. Fruehauf Trailer Company, (1937) 57 Sup 
Ct. 642. 

% National Labour Relations Board vy. Friedman-Marks Clothing Company, (1937 
57 Sup. Ct. 645; Associated Press v. National Labour Relations Board, (1937) 57 Sup. 
Ct. 650. 
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the extent of 82.8 per cent. to customers outside of the state of production. 
The economic conflicts implied in such a simple statement and the 
national interest in resolving them are great. At one time such a 
conflict, parading under the guise of a humanitarian movement, brought 
on the federal war between the states, known to the outside world as 
the “Civil War of 1865". In recent years whole centres of people in 
New England have been rendered almost sterile commercially as a result 
of labour movements in the northern states and cheap labour costs in 
the southern states, giving the latter a great competitive advantage, 
thus changing the course of interstate commerce and the welfare of 
many interstate industries. Although the plant and amount involved in 
the Friedman-Marks Case were small, the problems were century-old 
ones, and accordingly were clearly understood by the majority of the 
court. The Associated Press Case bore the most striking analogy to 
types of regulation that seemed to affect only local conditions. News- 
paper writers and reporters in New York City, despite their notoriety, 
hardly seemed to be engaged in interstate commerce. The same thing 
might be said of the workers and so-called ‘“‘back shop” employees in a 
large interstate railroad; but the court had on occasions, one of them 
very recent,’ indicated the integrated nature of employment services 
in a large modern railroad, and the impossibility of distinguishing the 
exact functions and the exact effect of each employee's daily work. The 
interwoven employment group is not susceptible of exact analysis as an 
interstate or intrastate unit. Accordingly its effect upon interstate 
commerce is always great and may be regulated and controlled. Simi- 
larly, employees of a news service and the wire connexions of the news 
service correspond to the rail connexions of a railroad, and have a great 
influence upon the transmission of news to, and the type of news received 
by, subscriber-members throughout the United States. Mr. Justice 
Roberts, in giving the opinion of the court, characterized the nature of 
the operations of the Associated Press, as follows: ‘“‘These operations 
involved the constant use of channels of interstate and foreign commerce. 
They amount to commercial intercourse and such intercourse is commerce 
within the meaning of the Constitution. Interstate communication of a 
business nature, whatever the means of such communication, is inter- 
state commerce regulable by Congress under the Constitution.’"*8 Most 
frank of all of the economic interpretations of constitutionality, however, 
was that in the recent Washington minimum wage for women case®® 


*' Virginian Railway v. System Federation No. 40, (1937) 57 Sup. Ct. 592. 
68(1937) 57 Sup. Ct. 650, at p. 654. 
"West Coast Hotel v. Parrish, (1937) 57 Sup. Ct. 578 
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where the court, asked to re-examine the economic basis of the legisla- 
tion, found that conditions had changed so substantially since its opinion 
in 1923 in the Adkins Case that it was necessary to overrule the latter 
case. 

Much has been said of the unreliability of predictions on the basis 
of liberal or conservative members of the supreme court of the United 
States. Mr. Chief Justice Hughes and Mr. Justice Roberts have been 
considered waverers or traitors to the cause according to the political 
philosophy of the speaker. Too little is said of the inadequate prepara- 
tion of these constitutional cases by attorneys who argue them before the 
court. It is not the function of a court to engage in economic research, 
to supply background material for briefs of parties who do not see fit to 
present those issues themselves to the court. Our common-law courts 
deal only with the records and the pleadings presented in the courts 
below, and arguments must generally be addressed to the arguments 
originally advanced by the parties, especially where a federal question 
is involved. In addition, the members of the supreme court of the 
United States are not qualified either by training or experience or supplied 
with adequate clerical assistance, to enable them to make economic 
surveys upon which they can rely. Several members of the court, 
especially Mr. Justice Brandeis and Mr. Justice Stone, have in the past, 
when dissenting from the court’s opinion, indicated economic questions 
which were involved in the arguments and have even supplemented the 
material presented by the parties in their briefs. But it is to be noted 
that this supplemental material is simply by way of contrasting the 
attitude of the majority of the court which has rejected a presumption 
of legality or constitutionality without any data of the type the dissenters 
present to a limited degree. They never claim that weight of economic 
authority which a party plaintiff often must present to create a prima 
facie case in the face of hostile decisions on earlier legislation said to be 
controlling in the case in hand. The court, however, has an enormous 
interest in these economic questions as is illustrated from time to time 
in their argument,’° and they are clearly concerned with the details of 


See report of argument in Processing Tax Case in New York Times, Dec. 10, 
1935, p. 1, col. 6; p. 8, col. 2: Justice McReynolds, regarded as the arch-conservative 
of the court, started the questioning by asking whether the tax was based on the price a 
farmer paid for ‘‘silk stockings or woollen coats’. 

“The farmer buys all sorts of things’’, he said. ‘‘Which is it that controls the 


> 


tax: 


‘It is fixed by the statistics of the Department of Agriculture’, Mr. Reed replied. 
“Does the act say so?” 

ee es 3 

Justice Butler broke in to ask how many commodities were factors in determining 
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economic structures and the probable effect of contested legislation upon 
the operation of such economic units. While sometimes idle questions, 
such as the make of motor cars in bootlegger suits, may be asked by the 
court, highly important economic problems have been involved in their 
questioning, as for example, in the A.A.A. Case and in the recent National 
Labour Relations Board Cases. Persons who follow court arguments are 
usually impressed by the inadequacy of most attorneys in answering 
these questions. At the same time that new blood is to be put into the 
court, new blood is needed in the type of arguments presented before the 
court. Of a late solicitor-general of the United States it has been said 
that, though an officer of the court, his work in presenting arguments 
before the court was of assistance to it in practically no case in which he 
appeared. For years the formal arid legalism of the theorists with a 
searching of the records, previous arguments, and opinions, for minute 
similarities and differences in the language used by different members of 
the court, has been considered the highest type of legal research and 
preparation. The position of words and punctuation marks in written 
briefs has been of greater importance than the position of industrial 
units and their combinations for trade and industrial purposes. The 
emphasis now seems to have changed, and, if the chief justice and Mr 
Justice Roberts seem to be key men in the change, it is because they 
have always been men of large practical affairs and vision. The chief 
justice was a great liberal statesman and later an expert in international 
conferences. Mr. Justice Roberts was a trial lawyer and later trustee 
of the great commercial enterprises of the Wannamaker estate. When 
practical arguments are presented to those men, it is not surprising that 
they desert the arid legalism of a more theoretical group. Mr. Justice 
Brandeis and Mr. Justice Stone had the capacity always and the initiative 
that comes from a combination of practical experience and much personal 
research. They were able to pioneer the way, particularly Mr. Justice 
Brandeis, when acting the role of advocate before various tribunals. 
Mr. Justice Cardozo, coming from a fine liberal tradition on the court of 
appeals of the state of New York, associated himself with the liberal 
group of the supreme court of the United States, happily enough in 


the standard of the cost of things the farmer buys. Mr. Reed was compelled to say he 
did not know. He explained that this determination method was outlined in the 
government brief. Various weighted averages are used to arrive at an index number, 
he said. 

Justice Brandeis again broke in to bring from Mr. Reed that the method of arriving 
at prices in this connexion is one used by other government departments in statistical! 
determinations. See also reports of the argument in the New York Times, Dec. 11 
1935, p. 1, col. 3; p. 8, col. 2. The reports of the argument inthe 7. V. A. Case show a 
more useful presentation of the economic significance of the case. See New York Times 
Dec. 20, 1935, p. 1, col. 5; p. 2. col. 6. 
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results, although in some opinions it is not clear that he understands the 
full economic significance of many modern problems. 


V 


The passages in Muskrat v. United States,’ which indicate the fatal 
lack of factual material because of the general questions of constitution- 
ality based upon no actual facts, seem most effectively vindicated in the 
recent decisions using much economic material. The inadequacy in the 
Canadian reference cases has been pointed out by distinguished judges 
on many occasions, some of which will be discussed immediately here- 
after. With respect to the economic background of the recent Canadian 
references, however, there was some attempt, although not very complete, 
to provide the background material. In delivering the opinion in 
Attorney-General for Canada v. Attorney-General for Ontario, which dealt 
with minimum wages and limitation of hours of work, Lord Atkin 
prefaced the opinion of the judicial committee with the following re- 
marks: ‘‘At the outset [their lordships] desire to express their appre- 
ciation of the valuable assistance which they have received from counsel, 
both for the Dominion and for the respective provinces. No pains have 
been spared to place before the Board all the material both as to the 
facts and the law which could assist the Board in their responsible task.''” 
His lordship may be paying a somewhat customary compliment to 
counsel or he may be referring to the presentation of the economic 
background; but, in the reported argument on this point there is very 
little factual material. In the Employment and Social Insurance Act 
reference” counsel for the attorney-general of Canada gives statistical 
data with respect to unemployment and necessary expenditures therefor 
from 1930-5. And this matter is analysed in the answering arguments 
as reported. The very significant Natural Products Marketing Act 
reference” appears to omit entirely, in both the arguments and opinion, a 
scrutiny of all factual material, being based upon conceptions as to 
what is trade within the provinces and trade between provinces. It 
appears to be this jurisprudence of conceptions which enabled the 
judicial committee to uphold the amendment to the Criminal Code™ 
(certainly a kindred standard was involved in that) and the Farmers’ 
Creditors Arrangement Act,” which could be upheld under the magic 


™ Muskrat v. United States, (1911) 219 U.S. 346. 


Attorney-General for Canada v. Attorney-General for Ontario, [1937] A.C. 326, at 
p. 341. 


[1937] A.C. 355 %(1937] A.C. 377. 
11937] A.C. 368. *6[1937] A.C. 391. 
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word “bankruptcy”. Also, a purely abstract treatment produced, by 
some miracle, the opinion upholding almost in its entirety the Dominion 
Trade and Industry Commission Act, 1935, including the sections dealing 
with the trade mark ‘‘Canadian Standard”’.”7 

In an opinion in 1929, Re The Water Powers’ Reference,”* Mr. Justice 
Duff (as he then was) pointed out some of the practical difficulties which 
follow attempts to determine whether the control of navigation and the 
public works necessary for that purpose were matters solely for the 
Dominion parliament. Thus with respect to ‘‘navigation purpose’’ he 
makes the following statement: 


Answers in that sense might convey the impression that the authority of the 
Dominion, in relation to such a purpose as the construction of a canal, would 
not in any circumstances involve the power to make use of provincial Crown 
property without the consent of the Province. 

On the other hand, it is impossible to affirm, in respect of every ‘‘navigation 
purpose’’, within the purport of these questions that the authority in relation 
thereto, whether derived from s. 92 (10) and s. 91 (29) or from one of the other 
heads of s. 91—whether within the exclusive sphere of the Dominion Parliament, 
or only referable to its incidental or ancillary powers—invests the Dominion 
with the right to override by its legislation the proprietary rights of the Provinces. 

There is no general formula for deciding whether or not, in respect of any 
such given purpose, the nature of the Dominion authority imports the existence 
of such a right. That can only be determined after an examination of the 
nature of the purpose, the character of the power invoked and the character o! 
the means proposed to be employed in order to effectuate the purpose.”? 


One of the questions affected public works already in existence, and yet 


none of these facts was presented to the court. As the court said: 


The facts affecting each of them are capable of ascertainment. These facts 
are not before us; yet a categorical answer to the question would involve an 
expression of opinion as to powers and rights of the Provinces in respect of eac! 
of them. Such an opinion could, of course, only proceed upon some genera! 
legal rule necessarily governing every case to which the interrogatory, as 


framed, applies. 

We have nothing before us to show whether in any given case the water 
power has been acquired through private treaty from a provincial government, 
or from a subject, or, if it has been appropriated without the consent of the 
owner, or under what authority the officials of the Dominion have acted or 
professed to act, whether, for example, the Dominion has legislated under the 
authority of s. 91 (10), or under the authority of s. 92 (10) (a) or, after the 
necessary declaration, under s. 92 (10) (¢ Nor have we the facts necessary t 
enable us to judge whether any authority to take the particular water power 


7711937] A.C. 405. 
™8Re Water Powers’ Reference, |1929] 2 D.L.R. 4 
7911929] 2 D.L.R. 481, at p. 494 





CONSTITUTIONALITY AND UrTiLity or Apvisory OPINIONS 277 


in question did in point of law, exist in the circumstances in which it was taken; 
or, if so, whether the conditions of such authority were duly fulfilled.*° 


As to the general question of references by the governor-in-council, 
the matter has been so long upheld that the judges must now answer 
them; but it is with reluctance, as one can see from the following passages, 
collected by Mr. Justice Duff (as he then was), including the statement 
of his own position: 


The authority of the Governor in Council to submit these questions under 
the statute, and the validity of the statute itself are no longer open to question; 
and it is the duty of the Judges of this Court to endeavour, to the utmost of 
their powers, to return to His Excellency answers as precise and as useful as 
the questions admit of. Nevertheless the Privy Council has recognized, more 
than once, that, in the exercise of the statutory authority, interrogatories may 
through inadvertence be presented, to which it is not possible to give accurate 
or exhaustive answers, or indeed any answers which are not so encumbered by 
qualifications and reservations as to deprive them of all practical value. 

In A.-G. B.C. v. A.-G. Can. (1913), 15 D.L.R. 308, at pp. 309-10, Lord 
Haldane, L.C., said: ‘‘Under this procedure, questions may be put of a kind 
which it is impossible to answer satisfactorily. Not only may the position of 
future litigants be prejudiced by the Court laying down principles in an abstract 
form without any reference or relation to actual facts, but it may turn out to be 
practically impossible to define a principle adequately and safely without previous 
ascertainment of the exact facts to which it is to be applied.” 

Again in John Deere Plow Co. v. Wharton, 18 D.L.R., at p. 358, Lord 
Haldane, L.C., speaking for the Judicial Committee wsed these words:— 

‘The structure of secs. 91 and 92, and the degree to which the connotation 
of the expressions used overlaps render it, in their Lordships’ opinion, unwise 
on this or any other occasion, to attempt exhaustive definitions of the meaning 
and scope of these expressions. Such definitions, in the case of language used 
under the conditions, in which a constitution such as that under consideration 
was framed, must almost certainly miscarry. It is in many cases only by 
confining decisions to concrete questions which have actually arisen in circum- 
stances the whole of which are before the tribunal that injustice to future suitors 
can be avoided.” 

And, in the same judgment (p. 361) speaking with reference to the answers 
given by the Judges of this Court to certain questions submitted by the Governor 
in Council, he says:— 

“‘In the course of the argument their Lordships gave consideration to the 
opinions delivered in 1913 by the Judges of the Supreme Court of Canada in 
response to certain abstract questions on the extent of the powers which exist 
under the Confederation Act for the incorporation of companies in Canada.” 

And at pp. 361-2, he continues:— 

“Their Lordships have read with care the opinions delivered by the members 
of the Supreme Court, and are impressed by the attention and research which 
the learned Judges brought to bear in the elaborate judgments given, on the 
difficult task imposed on them. But the task imposed was, in their Lordships’ 


8911929] 2 D.L.R. 481, at p. 495. 
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opinion, an impossible one, owing to the abstract character of the questions put. 
For the reasons already indicated, it is impracticable to attempt with safety 
definitions marking out logical disjunctions between the various powers conferred 
by the 9lst and 92nd sections and between their various sub-heads inter se. 
Lines of demarcation have to be drawn in construing the application of the 
sections to actual concrete cases, as to each of which individually the Courts 
have to determine on which side of a particular line the facts place them. But 
while in some cases it has proved, and may hereafter prove, possible to go further 
and to lay down a principle of general application, it results from what has been 
said about the language of the Confederation Act, that this cannot be satis- 
factorily accomplished in the case of general questions such as those referred to.” 

In A.-G. Ont. v. A.-G. Can. (1912), 3 D.L.R. 509, at p. 517, Lord Loreburn 
L.C., pointed out that when such considerations as these come properly int: 
operation, it is permissible for the Judges of this Court to make any necessary 
representations to the Governor in Council, by calling attention to them in 
their answers. 


It is important, also, since the opinions evoked by such questions are of 
course, as Lord Loreburn, L.C., states in the same passage, ‘‘only advisory, and 
will have no more effect than opinions of the Law Officers’, to observe that, 
when a concrete case is presented for the practical application of the principles 
discussed, it may be found necessary, under the light derived from a survey of 
the facts, to modify the statement of such views as are herein expressed.*! 

The remark that such opinions are very often ‘‘only advisory’’ and 
could not be considered binding in concrete cases seems to have particular 
potency with respect to the recent ‘‘Canadian New Deal"’ cases analysed 
above. Coming to a final estimate of value of the desirability of 
advisory opinions, there is no doubt that: 

1. They answer a real need of business and politica! leaders, namely, 
to know how a court is likely to ‘‘jump’’, i.e., to decide questions of 
legality and constitutionality having a major effect upon important 
policies. 

2. The constitutional limitations in the United States are based on 
the additional factor that the court’s answer would often be of little 
permanent value because the concrete facts in the case usually make its 
constitutionality or lack of it more definite than any abstract presenta- 
tion can. While the technical requirements of the judicial article of the 
constitution at first sight seem a barrier to a practical reform, they do 
represent the mature judgment based on the practical judicial experience 
of the common-law courts. The court protects itself and the people at 
the same time when it refuses to answer general questions. 

3. The Canadian references, at first sight, seem to be more desirable 
from the business or the political point of view. But an analysis of the 
opinions leaves one in as great doubt in most cases as if no reference had 
been made. The details of the Dominion legislative power must always 


§1(1929] 2 D.L.R. 481, at pp. 497 f. 






CONSTITUTIONALITY AND UTILITY OF ADvIsORY OPINIONS 279 


remain a matter for experimentation just as is the power of the congress 
of the United States. 

4. Some general questions of legislative power may perhaps be 
usefully answered, as, for example, the treaty-making powers of 
Canada, and authority in new fields such as radio and aviation. But 
where the questions become too general, judges, both of the supreme 
court of Canada and of the judicial committee of the privy council, find 
themselves unable to give useful answers. 

5. The declaratory judgment as yet deals largely with controversies 
which are in the stage calling for affirmative relief, but the process is not 
framed according to the former procedural rules. Therefore, practical 
difficulties in deciding such cases without the facts are not likely to be 
encountered. 

It is an interesting question to consider how far the answers of the 
privy council might be changed by having a case with concrete facts 
arising under legislation similar to that declared unconstitutional in the 
recent opinions. The fate of American legislation has depended upon 
the development of new facts. May it not be the fate of Canadian 
legislation equally to hang upon the factual rather than upon the 
theoretical backgrounds? Another attempt by the Canadian parliament 
may receive the approval of the judicial committee under such circum- 
stances. 

J. F. Davison 


The George Washington University 
School of Law. 











LIABILITY IN ANGLO-AMERICAN LAW FOR DAMAGE 
DONE BY CHATTELS 


Scope or Stupy 


HIS study is limited to liability in common-law countries for harm 

to persons and things caused by chattels, animate and inanimate, 
through their own force undirected by any human being. The energy 
which generates the harmful force may be kinetic or potential but it is not 
directly supplied or released by any responsible agency. This limitation 
excludes harm resulting from the activity of persons who employ chattels 
as a means to accomplish harm to others or to things or who so utilize 
chattels in the conduct of their activity that such harm results. There- 
fore, the study does not include the liability of those who use motor cars, 
firearms, explosives, or other things in such a manner and for such a 
purpose as to subject them to liability in tort whether for their intentional 
or negligent misconduct or because they have engaged in an activity so 
ultrahazardous as to render them liable for the accidental miscarriage 
thereof. Neither does it include vicarious liability in any form. Within 
its scope, however, is included liability for trespasses on land by domestic 
animals and personal injuries by domestic and wild animals; harm caused 
by explosives or combustibles not intentionally or negligently discharged 
or ignited by a human being; and the escape of substances which, while 
ordinarily harmless, become potentially harmful because collected in un- 
usual quantities in artificial receptacles. 


TRESPASSING ANIMALS 


By English common law the possessor of certain domestic animals 
becomes liable if they escape from his premises and intrude upon the land 
of another.’ His liability does not depend upon the harmful consequences 
of the intrusion. The action is one for the trespass and requires no proof 
of damage. The liability, however, includes all harm legally resulting 

14nonymous Case, 12 Hen. VII, Keilway, 3b; Cox vy. Burbridge, (1863) 3 
C. B. (N.S.) 430; Page v. Hollingsworth, (1885) 7 Ind. 317; Pittsburgh etc. R. Co. 
v. Stuart, (1880) 71 Ind. 500; Stackpole v. Healy, (1819) 16 Mass. 33: Locke v 
St. Paul etc. R. Co., (1876) 15 Minn. 350; Tewksbury v. Bucklin, (1835) 7 N. H. 
518; Tonawanda R. Co. v. Munger, (1848) 5 Denio 255, 49 Am. Dec. 239; Gresham 
v. Taylor, (1874) 51 Ala. 505; D’Arcy v. Miller, (1877) 86 Ill. 102; McKee v. 
Trisley, (1924) 311 Ill. 536, 143 N. E. 69; Bileu v. Parsley, (1889) 18 Ore. 47; 
Tennessee Chemical Co. v. Hemry, (1904) 114 Tenn. 152; Hurd v. Rutland R. ¢ 
(1853) 25 Vt. 116. 
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from the intrusion.* This liability in no way depends upon a lack of care 
or diligence on the part of the possessor. He is liable although he employs 
all the care and diligence which a reasonable man would think adequate 
to prevent the escape of the animal. Liability is entirely independent of 
fault. The possessor takes the risk of the inadequacy of his precautions.* 


Although it was said in a leading case that this liability is imposed upon 
the owner of any animal “in which by law the right of property can 
exist”,* it is clear that it is confined to a very few types of domestic 
animals. The rule is applied to horses,® cattle,* hogs,” and sheep.* It is 
not applicable to dogs® and cats’® but it is applicable to domestic fowls.” 
The rule does not apply to a possessor of animals who is properly driving 


2Decker v. Gammon, (1857) 44 Me. 322, 69 Am. Dec. 99; Morgan v. Hudnell, 
(1895) 52 Ohio St. 552, 40 N. E. 716, 27 L. R. A. 862, 49 Am. St. 741; Angus v. 
Rain, (1820) 5 N. J. L. 815, 8 Am. Dec. 626; McKee v. Trisler, (1924) 311 Il. 
536, 143 N. E. 69, 33 A. L. R. 1298; Ellis v. Loftus Iron Co., (1874) L. R. 10 C. P. 
10. See 32 Harvard Law Review (1919), at p. 420. 

Such liability, however, is only for “consequential” damages. If there is no 
trespass to land, there is no liability at all under this rule. See Warrington L. J. 
in Manton v. Brocklebank, [1923] 2 K. B. 212, 226, with which compare Ellis v. 
Loftus Iron Co., (1874) L. R. 10 C. P. 10. It is essential to prove scienter. Cf. 
W. T. S. Stallybrass, Salmond on Torts (ed. 8, London, 1934), at p. 563. 

8The rule is phrased by the American Law Institute in its Tentative Draft of 
the Restatement of Torts as follows: “Except as stated in § 505 [which relates to 
a possessor of livestock driven on a public highway and straying therefrom], a 
possessor of livestock which stray upon the land of another is liable for their intrusion 
and for any harm done while upon the land to its possessor or a member of his 
household although the possessor of the livestock exercised the utmost care to prevent 
them from doing so” (Tentative Draft, no. 12, § 504). 

4Cox v. Burbridge (supra, n. 1). 

5Ellis v. Loftus Iron Co., (1874) L. R. 10 C. P. 10; Jones v. Witherspoon, 
(1860) 52 N. Car. 555; Bulpit v. Mathews, (1893) 145 Ill. 345. 

“Tewksbury v. Bucklin, (1835) 7 N. H. 518; Laws v. North Car. R. Co., 
(1869) 52 N. Car. 468. 

*7Walters v. Stacey, (1905) 122 Ill. App. 658; Mixner vy. Lighthall, (1852) 
13 Ill. 609. 

8Bileu v. Parsley, (1889) 18 Ore. 47, 21 Pac. 934. 

*Brown v. Giles, (1823) 1 C. & P. 118; Fisher v. Badger, (1902) 95 Mo. App. 
289, 69 S. W. 26; Van Etten v. Norges, (1908) 112 N. Y. S. 888. 

10Buckle v. Holmes, [1926] 2 K. B. 125, 54 A. L. R. 89. See, however, a 
criticism in 13 Cornell Law Quarterly (1927), at p. 150. 

114dams Bros. v. Clark, (1920) 189 Ky. 279, 224 S. W. 1046; McPherson v. 
James, (1896) 69 Ill. App. 337; Lapp v. Stanton, (1911) 116 Md. 197, 81 Atl. 675, 
Ann. Cas. 1913, C. 755. 
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them along a public highway ;*? in such a case his liability will depend upon 
his lack of care in restraining them.’* 
Liability is based upon the possession of the animal rather than its 
ownership. One is liable for the escape of an animal from his own land 
if he is in the possession of the animal, although it belongs to a third 
person.’* On the other hand, he is not liable for the escape from his land 
of an animal in the possession of a third person although he knows of its 
presence on his land or, indeed, has given his consent thereto.’® So too, 
one is liable for the escape of animals in his possession although they 
escape from the land of a third person."® But the owner of animals is not 
liable for their escape even from land of which he is in possession, if they 
were in the possession of a third person at the time of their escape."’ 


In the United States the original rule of the common law has had a 


127Tillett v. Ward, (1882) L. R. 10 Q. D. 17; Stackpole v. Healy, (1819) 16 
Mass. 33; Wood v. Snider, (1907) 187 N. Y. 28, 79 N. E. 858; Erdman vy. Gottshall, 
(1899) 9 Pa. Super. 295; Cool v. Cromet, (1836) 13 Me. 250; Goodwyn v. Cheveley, 
(1859) 4 Hurl. & N. 631. This immunity is available only as against an occupier of 
land abutting on the highway over which the animals are being driven (Wood vy. 
Snider, (1907) 187 N. Y. 28, 79 N. E. 858, 12 L. R. A. (N.S.) 912). 

18The non-liability of the possessor of animals which stray from the highway 
exists only when the animals are being properly driven thereon for a legitimat 
purpose. It does not exist with respect to a possessor who permits his stock to run 
at large or graze along the highway (Stackpole v. Healy, (1819) 16 Mass. 33, 8 Am. 
Dec. 121; Avery v. Maxwell, (1827) 4 N. H. 36; Dovaston y. Payne, (1795) 2 
H. Bl. 527). 

14Moulton v. Moore, (1884) 56 Vt. 700; Tewksbury v. Bucklin, (1835) 7 N. H 
518; Rossell v. Colton, (1858) 31 Pa. 525; Van Slyck v. Snell, (1872) 6. Lans. 
(N. Y.) 299; Blaisdell vy. Stone, (1881) 60 N. H. 507; Sheridan y. Bean, (1844) 8 
Metc. (Mass.) 284. See Bacon's Abridgement, Tit. Tresp. G. 2; Comyns Digest, Tit. 
Tresp. B. 

15See Tewksbury v. Bucklin, (1835) 7 N. H. 518; Sturtevant v. Merrill, (1851) 
33 Me. 62. Certainly, the possessor of land is not liable because another’s cattle 
stray upon and then away from his land to the land of a third person (Pool y. Alger, 
(1859) 77 Mass. 489; Cook v. Morea, (1870) 33 Ind. 497; Lawrence 
(1858) 37 N. H. 331). 

16“Tiability is imposed upon the possessor of the livestock and not upon the 
possessor of the land on which they are kept. Therefore, their possessor is equally 
liable where as licensee or even as trespasser he keeps them upon land in possession 
of a third person” (Restatement of Torts, Tentative Draft, no. 12, § 504, comment b). 

17Rossell vy. Colton, (1858) 31 Pa. 525; Reddick v. Newburn, (1882) 76 Mo. 
423; Mott v. Scott, (1905) 35 Colo. 68, 83 Pac. 779; Ward v. Brown, (1872) 64 II. 
307. Contra, Sheridan vy. Bean, (1844) 8 Metc. 284, 41 Am. Dec. 507. As to the 
split of common-law authority on this point, the American Law Institute, in its 
Tentative Draft of the Restatement of Torts, has adopted the rule stated in the text 
See Tentative Draft, no. 12, § 504, comment f 
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checkered career. In a number of states the rule has been rejected 
entirely on the grounds that it was inappropriate and unsuitable to local 
conditions.** This has occurred mostly in those sections of the country 
in which cattle-raising was an important industry. On the other hand, 
the rule has been adopted in a number of states in which, by reason of 
their heavy population, this industry has been subordinate to manufactur- 
ing and the agricultural development of small farms. Thus, the English 
rule has been held to prevail in Massachusetts,** New Hampshire,?° New 
York,” Michigan,”* Indiana,** and Vermont** whereas it has been rejected 
in Towa,?> Nebraska,?* Colorado,”” California,** Arkansas,?® Montana,*° 
Texas,*' Wyoming,**? Georgia,** Mississippi,** and Missouri.** In some 
“states first one rule then another has prevailed,** and in others, legislation 
has repudiated the rule,*” or re-enacted it.** 


18Perhaps the best discussion by a court which considers carefully the rule and 
rejects it as unsuitable to local conditions is to be found in the opinion of Cobb J. in 
Delaney vy. Erickson, (1880) 10 Nebr. 492, 6. N. W. 600, 35 Am. Rep. 487. 

1°Stackpole v. Healy, (1819) 16 Mass. 33. 

Tewksbury v. Bucklin, (1835) 7 N. H. 518. 

21Tonawanda R. Co. v. Munger, (1848) 5 Denio 255, 49 Am. Dec. 239; 
Harrison v. M’Clellan, (1909) 118 N. Y¥. S. 513. 

22Johnson v. Wing, (1854) 3 Mich. 163. 

23Page v. Hollingsworth, (1855) 7 Ind. 317; Pittsburg etc. R. Co. v. Stuart, 
(1880) 71 Ind. 500. 

247[Turd v. Rutland R. Co., (1853) 25 Vt. 116. 

25Wagner v. Bissell, (1856) 3 lowa 396. 

26Delaney v. Erickson, (1880) 10 Nebr. 492, 6 N.W. 600, 35 Am. Rep. 487 

27Morris v. Fraker, (1880) 5 Colo. 425. 

28Waters v. Moss, (1859) 12 Calif. 535. 

29Little Rock etc. R. Co. v. Finley, (1881) 37 Ark. 562. 

30Blinhorn v. Griswold, (1902) 27 Mont. 79. 

31Pace v. Potter, (1893) 85 Tex. 473, 22 S. W. 300; Land Co. v. McClelland, 
(1893) 86 Tex. 179. 

32Cosfrieff v. Miller, (1901) 10 Wyo. 190. 

33Macon R. Co. v. Lester, (1860) 30 Ga. 911. 

MV icksburg R. Co. v. Patton, (1856) 31 Miss. 156. 

‘SBradford v. Floyd, (1883) 80 Mo. 207. 

36Cf. Gresham v. Taylor, (1874) 51 Ala. 504, with Wilhite v. Speakman, (1885) 
79 Ala. 400, and Sprague v. Fremont R. Co., (1888) 6 Dak. 86, with Bostwick v. 
Minnesota R. Co., (1892) 2 N. Dak. 440. 

87 Studwell v. Ritch, (1841) 14 Conn. 292; Chase v. Chase, (1880) 15 Nev. 259; 
Poindexter v. May, (1900) 98 Va. 145; Blaine v. Chesapeake etc. R. Co., (1876) 
9 W. Va. 252. 

SMcKee v. Trisler, (1924) 311 Ill. 536, 143 N. E. 69; Bulpit v. Mathews, 

1893) 145 Ill. 345, 34 N. E. 525, 22 L. R. A. 55; Sloan v. Hubbard, (1878) 34 
Ohio St. 583. 
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In a number of states statutes have qualified the rule by requiring the 
possessor of animals to fence them in as a condition to immunity,*® or by 
requiring land occupiers to fence out his neighbour’s animals as a condi- 
tion to recovery,*® or by providing a procedure whereby local officials may 
assign certain portions of the boundary line between contiguous tracts of 
land to their respective possessors for fencing.** These statutes permitting 
boundary-line fences have no effect upon liability until assignment and 
allocation of fencing obligations have been made by the proper official.*? 
Under such a statute the possessor of land who complies with the order 
of assignment may recover for intrusions by his neighbour’s cattle.‘ 
The occupier who does not so comply may not recover unless the cattle 
were owned by one other than the adjoining land-owner.** If neither 
complies it seems that a recovery may be obtained, especially if, aside from 
the statute, the original common-law rule prevailed.** 

The rationale of the English rule was at first based upon the fiction 
of identity of the possessor with the beast and the wrongful conduct of 
the animal.*® “Where my beasts of their own wrong”, says an anonymous 


39See Barber v. Mensch, (1893) 157 Pa. 390, 27 Atl. 708; Frederick v. White, 
(1874) 73 Ill. 590. 

49Chase v. Chase, (1880) 15 Nev. 259; Heald v. Grier, (1882) 12 Mo. App. 
556; Moore v. White, (1870) 45 Mo. 206; Wilhite v. Speakman, (1885) 79 Ala. 
400; Woody vy. Purdy, (1852) 20 Ala. 379; Comerford v. Dupuy, (1861) 17 Calif. 
308; Frazier v. Nortinus, (1871) 34 Iowa 82; Page v. Hollingsworth, (1855) 7 
Ind. 317; Clark v. Stipp, (1881) 75 Ind. 114; Darling v. Rogers, (1871) 7 Kans. 
592; Prather v. Rewr, (1880) 23 Kans. 627; Britton v. Van Camp, (1810) 3 N. J. L. 
240; Gooch v. Stephenson, (1836) 13 Me. 371; Gregg v. Gregg, (1867) 55 Pa. 227. 

41Cowls v. Balzer, (1867) 47 Barb. 562; Coxe v. Robbins, (1828) 9 N. J. L. 
384; Bradbury v. Gilford, (1865) 53 Me. 99; Sturtevant v. Merrill, (1851) 33 Me. 
62; Coxe v. Cavanaugh, (1872) 44 Vt. 268; Walters v. Stacy, (1905) 122 Ill. App. 
658; Brown v. Sams, (1907) 119 Tenn. 677, 109 S. W. 513; Pool v. Alger, (1858) 
11 Gray 489; Kobayashi v. Strangeway, (1911) 64 Wash. 36, 116 Pac. 461; Baynes v. 
Chastain, (1879) 68 Ind. 376; Hine v. Munson, (1864) 32 Conn. 219. 

42Thayer vy. Arnold, (1842) 4 Metc. 589; Tewksbury v. Bucklin, (1835) 7 N. H. 
518; Webber vy. Closson, (1852) 35 Me. 26; Core v. Robbins, (1828) 9 N. J. L. 
384; Rust v. Low, (1809) 6 Mass. 90. 

48Walters v. Stacey, (1905) 122 Ill. App. 658; Brown v. Sams, (1907) 119 
Tenn. 677. 

“4Wilder v. Wilder, (1866) 38 Vt. 678; Stafford v. Ingersol, (1842) 3 Hill 38; 
Chambers v. Mathews, (1841) 18 N. J. L. 368; Lord v. Wormwood, (1849) 29 Me. 
282; Jackson v. Rutland etc. R. Co., (1853) 25 Vt. 150; York v. Davis, (1840) 11 
N. H. 241; D’Arcy v. Miller, (1877) 86 Ill. 102; Cowles v. Balzer, (1867) 47 
Barb. 562. 

*5Roach vy. Lawrence, (1883) 56 Wisc. 478; Myers v. Dodd, (1857) 9 Ind. 290. 

46“Its origins may perhaps be found in a form of noxal liability. It was also 
sometimes treated as a kind of vicarious liability: ‘qui facit per equum’ or ‘equam’ 
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case of the reign of Henry VII,** “without my will and knowledge break 
into another’s close, I shall be punished, for I am the trespasser with my 
beasts.” Blackstone purported to find grounds for the rule in the negli- 
gence of the possessor.*® Modern analysis refers legal responsibility to 
the principle of liability without fault,*® of which it seems all instances of 
liability for damage caused by chattels are further illustrations. 


Harm TO Persons By DANGEROUS ANIMALS 


“The law of England”, observed a distinguished judge, “recognizes 
two distinct classes of animals; and as to one of those classes it cannot be 
doubted that a person who keeps an animal belonging to that class must 
prevent it from doing injury, and it is immaterial whether he knows it to 
be dangerous or not. As to another class, the law assumes that animals 
belonging to it are not of a dangerous nature, and anyone who keeps an 
animal of this kind is not liable for the damage it may do unless he knew 
that it was dangerous.” This distinction is the foundation of the common 
law as to liability for harm other than trespass to land caused by animals 
in possession. The distinction between domestic animals and animals 
ferae naturae, “as a lion, a bear, a wolf, yea, an ape or monkey”, is noted 
as well established in Hale’s Pleas of the Crown.*! The possessor of a 
wild animal must keep it at his peril; if it escapes and attacks another his 
innocence of fault will be no defence.** It is immaterial that he believed 





or ‘per bovem facit per se’, a doctrine emphatically rejected by Lord Sterndale 
M. R. in Manton v. Brocklebank, [1923] 2 K. B. pp. 218-220. It is now based upon 
the proprietary ground as involving an interference with possession, an application 
of the maxim ‘sic utere tuo ut alienum non laedas’. See Holdsworth, H. E. L. viii, 
470-1, Bohlen, Studies, pp. 354-360” (W. T. S. Stallybrass, Salmond on Torts (ed. 
8, London, 1934), at p. 560, n. y). 

47 Anonymous Case, Y. B. 12 Henry VII. Keilway 3b. 

48Commentaries, 3, at p. 211. See also T. A. Street, Foundations of Legal 
Liability (Long Island, 1906), vol. I, at p. 52. 

49See supra, n. 46. 

50Lord Esher, in Filburn v. Peoples Palace Co., (1890) L. R. 25 Q. B. D. 258. 

51] Hale’s Pleas of the Crown, 439, part I, c, 33. 

52Filburn v. Peoples Palace Co., (1890) L. R. 25 Q. B. D. 258; May v. Burdett, 
(1846) 9 Q. B. 101; Vredenburg v. Behan, (1881) 33 La. Ann. 627; Marquet v. 
La Duke, (1896) 96 Mich. 596, 55 N. W. 1006; Copley v. Wills, (1913) 152 S. W. 
830 (Tex. Civ. App.) ; Hayes v. Miller, (1907) 150 Ala. 621, 43 So. 818, 11 L. R. A. 
(N.S.) 748, 124 Am. St. Rep. 93; Opelt v. Al. G. Barnes Co., (1919) 41 Calif. App. 
776, 183 Pac. 241; Jackson v. Baker, (1904) 24 App. D. C. 100; Warner v. Chamber- 
lain, (1884) 7 Houst. (Del.) 18, 30 Atl. 638; Phillips v. Garner, (1914) 106 Miss. 
828, 64 So. 735; Muller v. McKesson, (1878) 73 N. Y. 195, 29 Am. Rep. 123; 
Andrew v. Kilgour, (1910) 19 M. R. 545; Shaw v. McCreary, (1890) 19 O. R. 39; 
Conner vy. Princess Theatre, (1912) 27 O. L. R. 466, 10 D. L. R. 143 
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that he had succeeded in taming the animal or that he had taken every 
possible precaution against its escape.*’ An exception is to be noted where 
by statute the defendant is authorized or obligated to keep the animal. 
This statutory privilege is available to relieve from the rules of strict 
liability a zoological society, park, or other organization specifically author- 
ized to maintain wild animals for educational purposes.” 

The same liability is imposed by the common law upon one who 
harbours a domestic animal if, but not unless, he knew or had reason to 
know that the particular domestic animal was dangerous.®’ In such a case 
he is subject to liability for its escape and subsequent attck upon one 
other than a trespasser, in spite of reasonable precautions to confine the 
animal.®* Thus, in the case of wild animals the dangerous character of 


53 4ndrew v. Kilgour, (1910) 19 M. R. 545; Filburn v. Peoples Palace Co., 
(1890) L. R. 25 Q. B. D. 258. But note the contrary dictum in Conner v. Princess 
Theatre, (1912) 27 O. L. R. 466, 10 D. L. R. 143. 

54Gussi v. New York Zoological Soc., (1920) 192 App. Div. 263, 182 N. Y. S. 
257, aff. (1922) 233 N. Y. 511, 135 N. E. 897; Jackson v. Baker, (1904) 24 App. 
D. C. 100. An analogous privilege has been recognized in cases involving the rule of 
Rylands v. Fletcher. See Madras R. Co. v. Carvetinagarum, (1874) 30 L. T. R. 
770; Green v. Chelsea Waterworks Co., (1894) 70 L. T. R. 547. Sir John Salmond’s 
criticism of this restriction seems hardly justifiable (see ed. 7, at pp. 365-6). It 
has been abandoned by Dr. Stallybrass in his &th edition of that work. 

55Burton v. Moorhead, (1881) 8 Sess. Cas. (ser. 4) 892; Kittredge v. Elliot, 
(1844) 16 N. H. 77, 41 Am. Dec. 717; Rider v. White, (1875) 65 N. Y. 54, 22 Am. 
Rep. 600; Goode v. Martin, (1881) 57 Md. 606, 40 Am. Rep. 448; Montgomery v. 
Koester, (1883) 35 La. Ann. 1091, 48 Am. Rep. 253; Evans v. McDermott, (1886) 
49 N. J. L. 163, 6 Atl. 653, 60 Am. Rep. 602; Buckley v. Leonard, (1847) 4 Denio 
500; Cockerham vy. Nixon, (1850) 11 Ired. (N. Car.) 269; Murphy v. Preston, 
(1887) 5 Mackey (D. C.) 514; Eddy v. Union R. Co., (1903) 25 R. I. 451, 56 Atl. 
677; Le Forest v. Tolman, (1875) 117 Mass. 109; Reed vy. Southern Express Co., 
(1894) 95 Ga. 108, 22 S. E. 133; Morgan v. Hudnell, (1895) 52 Ohio St. 552, 40 
N. E. 716; Dufer v. Cully, (1871) 3 Ore. 377; Scott v. Grover, (1884) 56 Vt. 499; 
Slinger v. Henneman, (1875) 38 Wisc. 504; Harris vy. Williams, (1932) 15 Pac. (2) 
580 (Okla.) ; Peltus v. Wwyel, (1920) 225 S. W. 191 (Tex. Civ. App.). 

**In a distinct minority of cases, negligence on the part of the possessor of the 
animal seems necessary to liability. See Worthen v. Love, (1888) 60 Vt. 285, 14 
Atl. 461; Hayes v. Smith, (1900) 62 Ohio St. 161, 56 N. E. 879; Vaughn v. Miller 
Bros. “101” Ranch Wild West Show, (1931) 109 W. Va. 170, 153 S. E. 289; 
De Gray v. Murray, (1903) 69 N. J. L. 458, 55 Atl. 237; Fake v. Addicks, (1890) 
45 Minn. 37, 47 N. W. 450. 

In some situations not falling within the rules of strict liability, negligence, 


of course, may make the possessor of an animal liable. Thus, a domestic animal 


although not abnormally dangerous, may have known propensities to inflict 


Reasonable precautions in such cases must be 
taken to prevent harm to others. See Parsons vy. Manser, (1903) 119 Iowa 88, 93 
N. W. 8, 62 L. R. A. (N.S.), 132, 97 Am. St 


harm under certain circumstances 


Rep. 283, with note collecting cases 
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the animal as a class is the risk against which the law affords protection. 
In the case of domestic animals it is the dangerous character of the 
particular animal and the scienter of its possessor that are the bases of 
liability.** 

Here again attempts have been made to regard liability as predicated 
upon fault. One of the most eminent of American judges, the author of 
a Classic treatise on torts, ascribed liability to this principle.** It is clear, 
however, that this analysis will not do. Negligence at common law con- 
sists of an activity which subjects another to a risk of harm which it is 
reasonable to create or, in cases of certain definite relationships, the 
reasonable failure to adopt measures to prevent harm to another.*® In 
both aspects of negligence it is the unreasonableness of the risk, the 
impropriety or social undesirability of the defendant’s conduct, whether of 
act or omission, which is the liability-creating factor. This unreasonable- 
ness consists either in the impropriety of the conduct or the improper 
manner in which it is carried on. Liability at common law for keeping 
dangerous animals is independent of either of these factors. Thus, it is 
not improper nor undesirable in many circumstances to harbour wild 
beasts. Their confinement for exhibition purposes performs desirable 
functions of education and wholesome entertainment. If such activities 
are conducted in a proper manner with reasonable precautions, there is 


no basis for the imputation of negligence merely because the precautions 


turn out to be inadequate. So too, the keeping of ferocious dogs and 
other domestic animals for the purpose of protecting human life and 
property is in many instances not only justifiable but necessary. If care 
is employed to warn innocent intruders and to prevent the escape of such 
inimals, there is no foundation for a charge of negligence. Modern 
writers and judges again refer this type of liability to the principle of 
liability without fault. 

Like the case of intrusion by a domestic animal, liability depends 
upon its possession, rather than its ownership or the premises on which 


it is kept," 


° unless one, who as occupier and possessor by tolerating dogs 
n liability for negligently maintaining beehives near the highway. See also Earl 
v. Van Alstine, (1850) 8 Barb. (N. Y.) 630; Ammons v. Kellogg, (1925) 137 Miss. 
551, 102 So. 562, and annotation in 39 A. L. R. 360 following 

57See Burton v. Moorhead, (1881) 8 Sess. Cas. (ser. 4) 892; May v. Burdett, 
1846) 9 Q. B. 101. 

58Cooley on Torts (ed. 2), at pp. 410-1. 

59See Restatement of Torts, vol. I, §§ 282, 283, and 284. See also H. T. Terry, 
“Negligence” in 29 Harvard Law Review (1915), at p. 40; Selected Essays om the 
aw of Torts (Harvard, 1924), at p. 267. 

‘Burch v. Lowary, (1906) 131 Iowa 719, 109 N. W. 282; Auchmuty v. Ham, 
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or other animals thereon, fails to exercise that care and caution for the 
safety of his invitees which the common law enjoins." The bailee of an 
animal is subject to the same rules as the owner who keeps an animal on his 
premises. Thus, a carrier in possession of an animal for transportation 
is subject to the rule of strict liability, although there seems to be a 
division of the meagre authority available.** On the other hand, the 
owner is not subject to the rule of strict liability if the animal escapes or 
causes injury while in the possession of the bailee, although, of course, he 
may be liable if he has negligently failed to warn the bailee of the 
dangerous propensities of a domestic animal. This is true whether the 
person harmed is the bailee himself or a third person.** 

Although at common law both in England and the United States, 
scienter is required to subject the possessor of a domestic animal to 
liability for harm to persons in the absence of trespass to land, it is to be 
noted that if there is such a trespass, even it seems by an animal for whose 
mere trespass there was no liability, the possessor is subject to liability 
for harm to persons or chattels although there is an absence of scienter.®* 


(1845) 1 Denio (N. Y.) 495; Frammell vy. Little, (1861) 16 Ind. 251; Snyder v. 
Patterson, (1894) 161 Pa. 98, 28 Atl. 1006; Slater v. Sorge, (1911) 166 Mich. 173, 
131 N. W. 565; McIntire v. Leland, (1918) 228 Mass. 348, 118 N. E. 665; Mc- 
Loughlin v. Kemp, (1900) 152 Mass. 7, 25 N. E. 18; Miller v. Reeves, (1918) 101 
Wash. 642, 172 Pac. 815; Whallen v. Wetzell, (1884) 6 Ky. L. Rep. 50. 

The cases involving liability of a married woman for injuries inflicted by a 
dog owned by her husband but kept on land owned by her may mostly be properly 
regarded as cases of joint keeping or harbouring since the wife has consented to or 
approved thereof. See Shaw v. McCreary, (1890) 19 O. R. 39; Hugron v. Statton, 
(1900) Rap. Jud. Quebec 18 C. S. 200; QOuiltie v. Battie, (1892) 135 N. Y. 201, 32 
N. E. 47. In some cases, negligence may be shown (Hopper v. Crocker, (1919) 
85 So. 843 (Ala. App.) ). 

61See Andrews vy. Jordan Marsh Co., (1933) 283 Mass. 158, 186 N. E. 71; 
Gallagher vy. Kroger Grocery etc. Co., (1925) 272 S. W. 1005 (Mo. App.) ; Smith 
v. Great Eastern R. Co., (1866) L. R. 2 C. P. 4. But see Westcott v. Seattle R. 
etc. Co., (1906) 41 Wash. 618, 84 Pac. 588. 

62Holt y. Leslic, (1915) 116 Ark. 433, 173 S. W. 191. But see Trinity etc. R. 
Co. v. O’Brien, (1898) 18 Tex. Civ. App. 690, 46 S. W. 389, in which liability was 
conditional on negligence, with both of which compare The Lord Derby, (1883) 4 
Woods 247, 17 Fed. 265. 

688White v. Steadman, [1913] 3 K. B. 340; Lunch v. Richardson, (1895) 163 
Mass. 160, 39 N. E. 801, 47 Am. St. Rep. 444; Hosmer v. Carney, (1920) 228 N. Y. 
73, 126 N. E. 650; Artificial Ice Co. v. Martin, (1936) 198 N. E. 446, holding that 
contributory negligence is a defence. See also 20 Columbia Law Review (1920), 
at p. 89. 

64Decker vy. Gammon, (1857) 44 Me. 322, 69 Am. Dec. 99; Field v. Viraldo, 
(1919) 141 Ark. 32, 216 S. W. 8; Page v. Hollingsworth, (1855) 7 Ind. 317; Assgus 
v. Radin, (1820) 5 N. J. L. 815, 8 Am. Dec. 626; Morgan v. Hudnell, (1895) 52 
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In a large number of jurisdictions, statutes have eliminated the necessity 
jor scienter in any event, especially with reference to harm done by dogs, 
thus putting the possessor of such animals in the same position, as to risk 
of liability, as the possessor of wild beasts."® 


EscarpE OF DANGEROUS SUBSTANCES 


The great case of Rylands v. Fletcher*® firmly established in English 
law the rule that one who collects for his own purposes upon his own land 


Ohio St. 552, 40 N. E. 716; 49 Am. St. Rep. 741; Mosher v. Beale, (1890) 43 Fed. 
358; Malone v. Knowlton, (1891) 39 N. Y. S. R. 901; Smith v. Garnero, (1920) 
113 Wash. 368, 194 Pac. 375; Lee v. Burk, (1885) 15 Ill. App. 651; Lee wv. Riley, 
(1865) 18 C. B. N. S. 722, 144 E. R. 629; Ellis v. Loftus Iron Co., (1874) L. R. 
10 C. P. 10. 

Some cases apply a different rule if the plaintiff failed to maintain a statutory 
ience as a result of which the animal came upon his premises. See Perry v. Cobb, 
(1903) 4 Ind. Terr. 717, 76 S. W. 289; Scott v. Grover, (1884) 56 Vt. 499, 48 Am. 
Rep. 814. And some cases seem to turn upon the nature of the basis for the plaintiff’s 
claim (the form of action) whether for trespass to land with consequential damages 
or an action directly to recover for the harm sustained. See Beckett v. Beckett, 
(1871) 48 Mo. 396; Dufer v. Cully, (1871) 3 Ore. 377; Low v. Barnes, (1911) 30 
Okla. 15, 118 Pac. 389; Dunckle v. Kocker, (1851) 11 Barb. 387. But see Decker 
v. Gammon, (1857) 44 Me. 322, 69 Am. Dec. 99. 

®5These statutes are sometimes in general terms making the owner of the dog 
or other animal designated liable for harm done and sometimes more specific, making 
the owner liable for particular harm, ¢.g., killing of sheep. Almost without exception, 
these statutes, although not expressly so stipulating, are interpreted to eliminate the 
requirement of scienter (Brent v. Kimball, (1871) 60 Ill. 211, 14 Am. Rep. 35; 
Stuber v. Gammon, (1896) 98 Iowa 228, 67 N. W. 105; Forsythe v. Kluckbohn, 
(1913) 161 Iowa 267, 142 N. W. 225; Ballou v. Humphrey, (1811) 8 Kans. 219; 
Bush vy. Wathen, (1891) 104 Ky. 548, 47 S. W. 599; Carroll v. Marcoxx, (1903) 
98 Me. 259, 56 Atl. 848; Galvin v. Parker, (1891) 154 Mass. 346, 28 N. E. 244; 
Trampen v. Verhage, (1884) 54 Mich. 304, 20 N. W. 53; Kingston v. Towle, (1868) 
48 N. H. 57; Jacobsmeyer v. Poggemoeller, (1892) 47 Mo. App. 560; Kleybolte v. 
Buffon, (1913) 89 Ohio St. 61, 105 N. E. 192; Cockfield v. Singletary, (1868) 15 
Rich. L. (S. Car.) 240). 

These statutes are generally construed strictly. Thus, if the statute is 
applicable to “owners” of dogs, it applies only to owners and not to others who 
harbour a dog (Alexander v. Crosby, (1909) 143 Iowa 50, 119 N. W. 717; Wormley 
v. Gregg, (1872) 65 Ill. 251). They are not applicable to harm done by a mad dog, 
since this risk was not the danger against which the statute was directed (Legault 
v. Malacker, (1917) 166 Wisc. 58, 163 N. W. 476, 1 A. L. R. 1109; Elliot v. Herz, 
(1874) 29 Mich. 202). If the statute specifies certain harms, there is no liability 
for different, though similar damage, in the absence of scienter (Van Etten v. Noyes, 
(1908) 128 App. Div. 406, 112 N. Y. S. 888; Osincup v. Nichols, (1867) 49 Barb. 
145). But cf. Wright v. Pearson, (1869) L. R. 4 Q. B. 582. 

66(1865) 3 Hurl. & Colt. 774; (1866) L. R. 1 Ex. 265; (1868) L. R. 3 H. L. 330. 
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foreign substances which, although in their natural state containing no 
serious or unusual potentialities for harm, are accumulated in quantities 
so great as to create a grave threat of harm should they escape, is liable 
for such harm in the event of their escape, irrespective of the care and 
diligence employed to confine them. In that case Lord Blackburn relied 
heavily upon the rule applicable to the excursions of straying cattle and 
to personal injuries inflicted by dangerous animals.** Lord Cairns in the 
house of lords thought “the principles on which this case must be deter- 
mined appear ... to be extremely simple’."* None of the judges 
regarded the principle as a new one; it was merely an instance of the 
principle of liability, independent of negligence or any other fault, for 
the escape of chattels brought on to the land in circumstances which make 
their escape dangerous to others.”® 

In spite of the position thus taken by the judges in the exchequer 
chamber and house of lords, efforts have been made to explain this rule 
on other grounds. Thus, it has been pointed out that the defendants in 
Rylands v. Fletcher were actually in a position in which they were respon- 
sible, on orthodox and established principles, for the acts of the contractors 
and their servants who had constructed the reservoir from which the 


67(1866) L. R. 1 Ex. 265. 

68(1868) L. R. 3 H. L. 330. 

689Cf. also Judge Augustus Hand in Exner v. Sherman Constr. Co., (1931) 54 
Fed. (2) 510, 80 A. L. R. 686: “Furthermore, the imposition of absolute liability is 
not out of accord with any genera: principles of law. As Professor Holdsworth has 
said: ‘The dominant idea of Anglo-Saxon law’ was ‘that man acts at his peril.’ (2 
History of English Law, 42. See, also, Pollock on Torts (10th ed.) 15). Accord- 
ingly, the earlier forms of action such as trespass and trespass quare clausum fregit 
allowed recovery for a direct invasion of person or property without regard to fault 
After the later action ‘sur case’ arose, there was a growing tendency to excuse an 
act causing damage if the defendant was without fault. Sut, in trespass, fault 
ordinarily remained a matter of no consequence, and even in cases of damage to the 
person the early decisions prior to Brown v. Kendall, 6 Cush. (60 Mass.) 292, seemed 
to have imposed liability where there was no negligence. Dickenson vy. Watson, 
T. Jones, 205. Although liability for injury to the person has not in most instances 
survived except where there has been fault, there still remains absolute liability for 
trespasses to real estate and for actionable wrongs committed by servants no matter 
how carefully they are selected by the master. The extent to which one man in th 
lawful conduct of his business is liable for injuries to another involves an adjustment 
of conflicting interests. The solution of the problem in each particular case has 
never been dependent upon any universal criterion of liability (such as ‘fault’) 
applicable to all situations. If damage is inflicted, there ordinarily is liability, in 
the absence of excuse. When, as here, the defendant, though without fault, has 
engaged in the perilous activity of storing large quantities of a dangerous explosive 
for use in his business, we think there is no justification for relieving it of liability, 
and that the owner of the business, rather than a third person who has no relation 
to the explosion, other than that of injury, should bear the loss.” 
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water escaped.‘ It was conceded that there had been negligence on the 
part of some of these persons. Again it has been ably contended that 
liability in this case is merely a unique application of the law of nuisance.”! 
The subsequent adherence of the English courts to the principle developed 
in Rylands vy. Fletcher, however, indicates that here is another instance of 
conduct carried on at the peril of the actor. 

Although in America there were early objections to this aspect of the 
principle,”* there has been a noteworthy tendency toward its acceptance’ 
and, indeed, very considerable extension. The rule has been applied in 
California to substances not imported on to the land, but naturally there.™* 


It has been applied in Kansas to impose liability for harm caused subse 


quent to the careful confinement and delivery of the substance in its 
dangerous quantities to a third person.*® The rule has been applied to 
the accumulation of explosives for proper and legitimate purposes which 
have been accidentally discharged by forces over whom the defendant has 
had no control.*® 


See Street, /oundations of Legal Liability, vol. 1, at p. 62; J. Smith, “Tort and 
Absolute Liability’ in 30 Harvard Law Review (1917), at pp. 409-10 

*1Salmond on Torts (ed. 7), at p. 372. 

722osee vy. Buchanan, (1873) 51 N. Y. 476, 10 Am. Rep. 623; \Jarshall vy. Wel 
wood, (1876) 38 N. J. L. 339, 20 Am. Rep. 394; Brown v. Collins, (1873) 53 N. H 
442, 16 Am. Rep. 372; Shrewsbury v. Smith, (1853) 12 Cush. 177; Livingston v. 
Adams, (1828) 8 Cow. (N. Y.) 175; Gulf ete. R. Co. v. Oakes, (1900) 94 Tex. 155, 
58 S. W. 999, 52 L. R. A. 293. 

73Sanderson vy. Pennsylvania Coal Co., (1878) 86 Pa. 401, 27 Am. Rep. 711; 
French vy. Center Creek Powder M’fg Co., (1913) 173 Mo. App. 220, 158 S. W. 
723; Exner vy. Sherman Power Constr. Co., (1931) 54 Fed. (2) 510, 80 A. L. R. 
686, noted in 45 Harvard Law Review (1932), at p. 594; 80 University of Pennsyl- 
vania Law Review, at p. 924; Green v. General Petroleum Corp., (1928) 205 Calif. 
328, 270 Pac. 952, 60 A. L. R. 475 as to which see Carpenter, “The Rule in Green 
v. General Petroleum Corp.” in 5 Southern California Law Review (1932), at p. 
263; Bradford Glycerine Co. v. St. Marys Woolen M’fg Co., (1899) 60 Ohio St. 560, 
54 N. E. 528, 71 Am. St. Rep. 740; Brennan Constr. Co. v. Cumberland, (1907) 29 
App. D. C. 554, 10 Ann. Cas. 865, 15 L. R. A. (N.S.) 535; Wiltse v. Red Wing, 
(1906) 99 Minn. 255, 109 N. W. 114; Robb v. Carnegie Bros. & Co., (1891) 145 
Pa. 324, 22 Atl. 649, 14 L. R. A. 329, 27 Am. St. Rep. 694; State Highway Comm. v. 
Empire Oil & Ref. Co., (1935) 40 Pac. (2) 355 (Kans.); Berry v. Shell Petroleum 
*Co., (1934) 140 Kans. 94, 33 Pac. (2) 953; Brady v. Cox, (1932) 48 S. W. (2) 511 
(Tex. Civ. App.), semble. 

74Green v. General Petroleum Corp. (supra, n. 73). 

™5Berry vy. Shell Petroleum Co., (1934) 140 Kans. 94, 33 Pac. (2) 953. A 
statute in Kansas imposes on oil companies the duty to confine oil and salt water 
and, at their peril, to prevent their escape. The court, however, based its decision 
not only on the statute but on the previously adopted common-law rule. 

Exner v. Sherman Power Constr. Co. (supra, n. 73). Judge Hand, in this 
case, relied somewhat upon the analogy of the decisions which impose liability for 
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THe PLAceE oF LIABILITY WITHOUT FAULT IN THE LAW OF TorT 


A number of years ago it was suggested by Professor Jeremiah Smith 
that the principle of liability without fault and the various instances 
thereof might well be regarded as outside the province of the law of tort.” 
Notwithstanding the suggestion and the grounds therefor, it has been 
uniformly regarded otherwise in Anglo-American law. This type of 
liability, it is submitted, is capable of rationalization as applications of 
fundamental principles of the law of tort. 

There is no compelling reason why the province of tort law should 
be confined to conduct which involves moral derilection. In fact, it has 


never been so limited in the common law. ‘There are persuasive reasons 
for believing that in its origin liability for harm to persons and things in 
English law was altogether independent of the fault of the defendant. 
\ction at peril seems once to have been the general rule.** It has been 
by way of growth that the element of moral fault has been injected into 
tort law as a condition to liability. The inclusion of liability without fault 
as a part of the law of tort involves no embarrassment so far as analytical 


harm to property and person by the accidental miscarriage of carefully conducted 
blasting operations. It is to be noted that such cases are not within the scope of the 
present discussion since the harm is directly caused by the deliberate release of the 
destructive force by a human agency. The unintended character of the resulting 
harm and the precautions taken by the actor to prevent it, however, make the 
analogy forceful. See J. Smith, “Liability for Damage to Land by Blasting—The 
Rule of the Future” in 33 Harvard Law Review (1920), at p. 542. 

77J. Smith, “Tort and Absolute Liability” in 30 Harvard Law Review (1917), 
at pp. 409, 421 ff. 

*sSir W. Holdsworth, History of English Law (ed. 3, London, 1923, vol. II, at 
pp. 50 ff; J. H. Wigmore, “Responsibility for Tortious Acts: Its History” in 7 
Harvard Law Review (1894), at pp. 315, 383, 441; Selected Essays on the Law of 
Torts, at p. 18; J. Smith, “Tort and Absolute Liability” in 30 Harvard Law Review 
(1917), at pp. 241, 248. With all of which compare N. Isaacs, “Fault and Liability” 
in 31 Harvard Law Review (1918), at p. 954; and P. H. Winfield, “The Myth of 
Absolute Liability” in 42 Law Quarterly Review (1926), at p. 37. “Action at peril” 
is, like the phrase “liability without fault”, somewhat misleading. There seems at 
no time in English law such liability imposed literally. There undoubtedly have 
always been liability-limiting factors. Thus arbitrary limitations in theories of 
causation obviously qualify the most rigid doctrine of legal liability. By “action at 
peril” all that is meant is that moral fault is not a condition to liability in the first 
instance. Innocent and even highly commendable conduct may become the basis of 
legal responsibility even though the resulting harm is brought about through forces 
and events over which the actor has no control. Thus, under the doctrine of 
respondeat superior, the employment of another to perform service in itself socially 
desirable, is tortious conduct. Under such an analysis the distinction between vicarious 
liability and primary liability disappears 
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distinctions are concerned from the law of contract and quasi-contract.”* 


l‘ault seems no more a necessary ingredient of tort law than of contract 
law or its absence from quasi-contract. 

Legal liability in tort involves four factors: first, the actionable character 
of the defendant's conduct; second, the character of the plaintiff's injury ; 
third, the causal relation between the two; and fourth, the participation by 
the plaintiff in bringing about his injury. Liability without fault is subject 
to analysis in terms of these four factors quite as much as in case of any 
other type of tortious liability. 


(1) As to the tortious character of the defendant's conduct. To become 
the basis of liability in tort, conduct must contain a threat of harm to 
others. There is no instance of legal liability in tort at common law 
based upon conduct which contains no foreseeable potentialities of danger 
to others.*° In the case of intended harms such as assault, battery, false 
imprisonment, malicious prosecution, and deceit the danger is obvious. 
The defendant acts for the very purpose of invading the legally protected 
interests of the plaintiff.*' In the case of negligence, the definition of the 
defendant’s conduct indicates the foreseeable character of the resulting 
harm. In the case of liability without fault, the same element is present. 
The general propensity of cattle and other domestic animals to stray is 
emphasized in the cases. Not only is it to be anticipated that cattle will 
wander from their confinement if possible, but resulting harm from their 
trespasses is also foreseeable. This, too, is given as one of the grounds 
for the rule. In a leading case the absence of this factor in the case of 
dogs and other small animals was the basis given for the distinction as to 
such animals. ‘We can easily see why the law should hold the owner of 
a horse or an ox responsible for trespass; any trespass by those animals 
must cause some damage, even when the animal is merely wandering about 
and eating what attracts it. Trespass by a dog is very different; a dog 
following its natural propensity to stray is not likely to do substantial 
damage in ordinary circumstances.”** So, too, it is notorious that wild 
animals, although confined for many years or even born in captivity, 
involve a serious threat of harm to others in the event of their escape. 
lhe same is true of many activities which involve the accumulation of 

79See P. H. Winfield, The Law of Tort (Cambridge, 1931), at pp. 215-6, 242. 

80See F. V. Harper, “The Foreseeability Factor in the Law of Torts” in 7 
Votre Dame Lawyer (1933), at p. 468. 

81The defendant may be labouring under a mistake as to the identity of the 
legally protected interests which he invades or as to the existence of the plaintiff’s 
uiterests. However, he intends the immediate results of his act and the resulting 
nvasion of such outstanding legally protected interests as there may exist. 

S2Buckle v. Holmes, [1926] 2 K. B. 125; 54 T. L. R. 89. 


” 
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large quantities of substances not naturally on land. In fact, all situations 
in which liability has been imposed under the doctrine of Rylands v. 
Fletcher involve the accumulation of substances which, because of their 
nature and quantity, create a definite risk to persons on adjoining land. 
In all of these situations there remains, in spite of all reasonable precau- 
tions, an irreducible minimum of danger, and in this respect the character 
of the defendant’s conduct is tortious to the same extent as in any other 
type of tort liability. As a matter of accurate analysis, trespass to land 
and defamation should be classified as additional instances of liability 
without fault rather than, as is most frequently the case, included among 
intentional wrongs. In both instances the defendant acts at his peril and 
may become liable even in the absence of an intention to cause harm or 
negligence in so doing. 

(ii) As to the character of the plaintiff's harm. No difficulty what- 
ever appears at this point. The types of harm for which recovery may be 
obtained under the principle of liability without fault are all items of 
recovery in any other area of tort liability. No unique interests ar 
protected under the doctrine of liability without fault. In the case of 
liability for trespassing animals as well as harm done by wild animals «1 


by the escape of foreign substances accumulated on land, interests in th 


physical integrity of the person and in property are given legal protection 


lhe range of interests which receive protection under this principle are 
limited by the same conditions applicable to other cases of tort liability, 
and no interest is protected here which does not also receive protection 
under other rules of tort law. 


(iii) As to the causal relation between conduct and harm. It has seldon 
been noted that the general rules of causation apply to all cases of liability 
without fault in much the same way as in cases involving the negligence of 
the defendant.** Lord Blackburn pointed out in Rylands v. Fletcher that 
the defendant was answerable only for “damage which is the natural con- 
sequence of its escape”.“* He thereupon added that the land-owner would 
not be liable in the event the water had escaped from the reservoir by an 
act of God. <A decision to this effect was subsequently rendered in th 
exchequer division.“° A few years later immunity was also accorded 
when the substance on the defendant's premises was shown to have 
escaped by the wrongful act of a third person whose intervention in so 

83See F. V. Harper, “Liability without Fault and Proximate Cause” in 30 
Michigan Law Review (1932), at p. 1001. 

§4(1866) L. R. 1 Ex. 265. 

S°Nicholls vy. Marsland, (1875) 1. R. 2 Ex. D. 1 
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doing was not the subject of reasonable foresight.*® So, too, the unfore- 
seeable intervention of an animal in causing the escape relieved the defen- 
dant from liability.’ In the case of liability for trespassing animals, it is 
held that cattle driven on to the plaintiff's land by an intermeddling stranger 


releases the cattle and they subsequently wander on to the plaintiff’s land 
the possessor is liable.*® While the possessor of domestic animals is liable 
for all harm directly attributable to the trespass of his animals,®® an un- 
foreseeable intervening force for which he is not responsible will not 
increase the extent of his responsibility.** Again, he who keeps a wild 
animal is responsible only within the ambit fixed by orthodox rules of 
legal causation. The plaintiff's harm must be attributable both to the 
fact of the defendant’s possession and the vicious propensities of the 
animal. Thus, a wild animal which is indigenous to the locality will not 
subject his captor to liability for injury inflicted by it after it has escaped 
and again become a part of the wild life of the particular locality.°* So, 
too, harm done by the escape of a wild animal which does not result from 
its wild or vicious nature does not make liable the person from whose 
possession or custody it escaped.** 





86Box v. Jubb, (1879) L. R. 4 Ex. D. 76. The principle of this case was subse- 
quently affirmed by the house of lords in Rickards v. Lothian, [1913] A. C. 263. 

87Carstairs v. Taylor, (1871) L. R. 6 Ex. 217, per Kelly, C. B. 

88Hartford v. Brady, (1874) 114 Mass. 466; 19 Am. Rep. 377 

89Noyes v. Colby, (1855) 30 N. H. 143. 

Theyer v. Purnell, [1918] 2 K. B. 333 (defendant’s sheep, while trespassing 
on plaintiff's land, infected his flocks. Defendant held liable whether or not he knew 
or should have known that his sheep were diseased) ; Ellis v. Loftus Iron Co., (1874) 
L. R. 10 C. P. 10 (defendant’s stallion, while trespassing on plaintiff's land, bit his 
mare); Crawford v. Williams, (1878) 48 Iowa 247 (defendant’s worthless bull 
impregnated plaintiff’s thoroughbred cow). 

Hollenbeck v. Johnson, (1894) 79 Hun. 499; 29 N. Y. S. 945 (defendant’s 
cow strayed on to plaintiff's premises and crushed the cover of an old cistern into 
which the plaintiff, without negligence, fell. Defendant was liable for the trespass 
and property damage although not liable for plaintiff’s personal injuries.) The 
general principle of liability for harm by trespassing animals, includes harm to the 
person as well as damage to property and the lack of notice of the owner of the 
animal of its vicious nature is immaterial. See 32 Harvard Law Review (1919), 
at p. 420, collecting cases. 

2Mitchil v. Alestree, (1676) 1 Ventris 295; Bowlston v. Hardy, 2 Croke Eliz. 
546; Brady v. Warren, [1900] 2 Ir. Rep. 632; Tentative Restatement of Torts, § 508. 

Scribner v. Kelley, (1862) 38 Barb. 14; Bostock Ferari Amusement Co. v. 
Brocksmith, (1905) 34 Ind. App. 566, 73 N. E. 281, 107 Am. St. Rep. 260; Marsh 
v. Koons, (1908) 78 Ohio St. 68, 84 N. E. 599, 16 L. R. A. (N.S.) 647, 125 Am. 
St. Rep. 688, 14 Ann. Cas. 621. 
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All of these rules indicate that not only the character of the plaintiff’s 
injury but the manner in which he sustained it must be the materialization 
of the general type of risk which made the defendant’s conduct actionable, 


and in this respect liability without fault follows the same patterns as 
liability for tort in other respects. 


(iv) As to the plaintiff's participation in causing his harm. In all 
phases of tort liability the plaintiff may be disentitled to recover from one 
whose tortious conduct has caused an actionable injury. This principle 
manifests itself in a number of rules. He who consents cannot complain 
of battery or trespass. He who participates in conduct prohibited by law 
cannot recover for personal injuries. He who by his own negligence 
contributes to his injury cannot, save in exceptional situations, recover 
from a negligent defendant. He who knowingly subjects himself to 
certain risks cannot claim protection therefrom by the person responsible 
for the creation of the risk. The same principle is apparent in cases of 
liability without fault. 

Where statutes have so modified the common law as to require a land- 
owner to fence out his neighbour's cattle,"* his failure to do so bars a 
recovery for their intrusion, and no case has ever been found in which 
one who consented to his neighbour's cattle pasturing on his land recovered 
the loss caused thereby. In the case of personal injuries by wild animals, 
while that form of contributory negligence which consists of mere in- 
advertence to the danger will not affect a plaintiff's right to recover,”* the 
deliberate exposure by him to the risk of harm will prevent recovery.*® 
This is analogous to the doctrine of assumption of risk in negligence cases 
and the administration of the rule follows closely that observable in other 
cases of liability. So, too, in situations to which the rule of Rylands \ 


Fletcher is applicable, what Lord Blackburn called the “plaintiff's default” 


will bar recovery. This, too, may be likened to the doctrine of assumption 


of the risk and is to be found in an interesting case in which both plaintiff 
and defendant had accumulated the same dangerous substance on their 


*4See supra, n. 40. 


Smith vy. Pelah, (1747) 2 Strange 1264; Sandy v. Bushey, (1925) 124 Me 
320; Fake vy. Addicks, (1890) 45 Minn. 37; Muller vy. McKesson, (1878) 73 N. Y. 
195; Copley v. Wills, (1913) 152 S. W. 830 (Tex. Civ. App.). 

% Muller vy. McKesson, (1878) 73 N. Y. 195; Ervin v. Woodruff, (1907) 119 
\pp. Div. 603, 103 N. Y. S. 1051; Gussi v. New York Zoological Soc., (1920) 192 
App. Div. 263, 182 N. Y. S. 257; 233 N. Y. 511, 135 N. E. 897; Opelt v. Al. G. 
Barnes, (1919) 41 Calif. App. 776, 183 Pac. 241; Lehnhard vy. Robertson, (1917) 176 
Ky. 322, 195 S. W. 441; Marlor v. Ball, (1900) 16 T. L. R. 2339. 
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land. The escape from the one was held not actionable by the other. 
Both parties had here engaged in the same type of tortious though socially 
commendable conduct, and neither could complain because the other's 
activity had resulted in harm to him. 


SUMMARY 


In conclusion, two generalizations seem justifiable with respect to 
liability in Anglo-American law for harm done by chattels. 

First, the governing principle in all cases is strict liability or liability 
without fault. This proposition, of course, is qualified by certain arbitrary 


limitations to the applicability of the principle. Thus, the general principle 
does not apply to trespass of dogs and other small animals; liability 
may be imposed, however, if the particular circumstances of a case dis- 
close the possessor of such animals to be guilty of negligence. So too, 
while certain animals, as for instance, bees, are not classed as wild and 
vicious beasts which the possessor keeps at his peril, nevertheless a 
particular possessor of bees may be liable for injuries to persons or things 
if he is negligent in the manner and place of keeping. 

Second, the general principle of strict liability is properly regarded as 
liability ex delicto. It is not based upon a fiction of fault nor is it a 
spurious form of vicarious liability. On the other hand, it need not be 
regarded as sui generis. All the basic rational equipment of tort law is 
applicable to this form of liability. All aspects of the application of the 
principle may be subsumed under the major doctrines of liability for tort. 


Fowrer V. HARPER 
Indiana University School of Law. 


%7 Eastern etc. Tel. Co. v. Cape Town Tramways Co., Lt’d., [1902] A. C. 381, 
ind see Lake Shore etc. R. Co. v. Chicago etc. R. Co., (1910) 48 Ind. App. 584, 
92 N. E. 989, 95 N. E. 596. 





THE LOUISIANA CIVIL LAW, IN THE LIGHT 
OF ITS ORIGIN AND DEVELOPMENT 


ANY years ago a great leader of the New Orleans bar, E. H. Farrar, 

pronouncing a eulogy on another great leader, T. J. Semmes, said 
that we in our Louisiana island of the civil law were constantly threatened 
by the wave-wash of the surrounding ocean of the common-law system 
prevailing in our sister states. Against that erosive tendency, said the 
speaker, the lost leader to whom he paid tribute had steadily set his 
face. Another of our lost leaders must be mentioned. W. W. Howe 
came to New Orleans as a soldier in the Union army and became in 
time a judge of the supreme court of Louisiana. After his retirement 
he practised law in partnership with a Confederate colonel, later with 
another soldier of the Confederacy, and finally with the son of a judge 
of the supreme court of Louisiana. Surely, if a maxim of the law can 
be reversed, we may well say: Inter leges silent arma! If it be charged 
that an invidious distinction has been made by naming these three, 
Farrar, Semmes, and Howe, among the host of others who have illumi- 
nated the history of the Louisiana bench and bar, the answer is that not 
merely a provincial voice thus speaks their praise. They won nation- 
wide recognition in their profession, and each was elected president of 
the American Bar Association. It is not amiss that one who takes pride 
in their achievements and in the system to which they rendered homage, 
should cherish the memories of this triumvirate of the Louisiana civil 
law. Their cultural and professional accomplishments should serve as 
an inspiration to those of our own day, ambitious to achieve like dis- 
tinction. It is opportune, too, that, as I write, there lies before me the 
first number of the UNIVERSITY OF ToRONTO LAW JOURNAL, containing 
an article by the Hon. P. B. Mignault on ‘‘Le Code Civil de la province 
de Québec et son interprétation’’. This article is in French, though it 
may properly be called bilingual, because of its frequent citations from 
authorities in English. It helps to keep alive my wish, through long 
years unfulfilled, that every student of the Louisiana law might have 
that bilingual capacity. 


I 


A systematic historical discussion of the development and especially 
the present condition of the civil law in Louisiana would require me to 
begin at the beginning and to proceed chronologically. But the phrase 


NoTE: My purpose is to comply with the wish of the Editor of the UNIVERSITY OF 


Toronto Law JourNat by contributing an article on the development and especially 
the present condition of the civil law in Louisiana. 
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“especially the present condition” indicates emphasis upon the present, 
with the story of the evolution of the present from the past constituting 
a subsidiary theme. This, then, may justify my departure from the 
chronological order. Furthermore, it may at the outset vitalize the 
truth that the present is not wholly divorced from the past, when we 
bring out in bold relief a comparison between the method of arrangement 
of the Civil Code of Louisiana and the method of the Institutes of Gaius, 
to which Justinian turned when he sought, four centuries later, to 
provide an elementary work to serve as a text for students of the law. 
Be it remembered that the Institutes, which bear the name of the grandilo- 
quent emperor, were in large part a modernized version of the work of 
that scholar of whom we do not even know the full name. But the just 
meed of praise and credit was given by Justinian when he said that his 
Institutes were composed ex omnibus antiquorum institutionibus et prae- 
cipue ex commentarits Gati nostri tam institutionum quam rerum cotidian- 
arum altisque multis commentariis. ‘“‘It may, perhaps, be putting 
(;aius’s claims a little too high to say that he has ‘supplied the ground- 
work for all modern European codes’ (Ilbert, Legislative Methods, p. 15) ; 
but it is quite true that, thanks to his keen sense of order and method, 
he has exercised a very definite influence on the shape which some of the 
most successful modern codes have assumed, notably the French Civil 
Code of 1804, itself the model for a number of subsequent codes.””! 

After defining the jus civile and the jus gentium, and stating the 
sources of the law, Gaius continues: Omne autem jus quo utimur vel ad 
personas pertinet, vel ad res, vel ad actiones, sed prius videamus de personis. 
The Louisiana Civil Code begins with a short preliminary title, Of the 
General Definitions of Law and the Promulgation of the Laws. This title, 
of which more hereafter, is not, in the nature of things, a complete 
parallel to that part of Gaius preceding the /iteral quotation on The 
Division of Law given above. True, we may compare the old Roman 
ins civile and the Roman jus gentium with the Louisiana civil law and 
the law merchant, respectively; but the sources of the law (jus), as 
(Gaius enumerates them, such as laws (/eges), plebiscites, senatus consulta, 
the constitutions of the emperors, the edicts of the praetors and other 
magistrates, and the answers of the jurisconsults (responsa prudentium), 
do not present a perfect analogy to our contemporary sources. Of 
course, when we refer to a constitution of the princeps (an imperial 
constitution), we use the word constitution in a far different sense from 
that to which Americans are accustomed. 


Gaius in his arrangement refers to the law relating to persons, 


1J. C. Ledlie, Gaius (in Great Jurists of the World, Continental Legal History 
Series), p. 11. 
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things, and actions. The Civil Code of Louisiana in book I treats 
Of Persons; in book II, Of Things, and of the Different Modifications of 
Ownership; in book III, Of the Different Modes of Acquiring the Ownership 
of Things. Actions are dealt with in the Louisiana Code of Practice. 
These two codes are the only repositories of the codified civil law of 
Louisiana. It will be seen that our arrangement and classification are 
but an expansion of those of Gaius. Thus Louisiana in the twentieth 
century is linked with Rome in the second. The writer, however, would 
repeat here what he has tried to impress upon his students in the class- 
room, that our code is not divided into water-tight compartments; that 
understanding of the whole must be sought by an examination of the 
several parts; and that particularly the separation of substantive law 
and the law of procedure is not maintained in the Civil Code, in which 
matters of procedure are dealt with at considerable length, although 
procedure is properly the field of the Code of Practice. 

Some illustrations of the interdependence of the several parts of the 
Civil Code may be cited: In book I, which treats of persons, are found 
the rules dealing with the celebration of marriages, the reciprocal duties 
of husbands and wives, the causes for separation and divorce, and the 
procedure leading thereto. In book III, which treats of the different 
modes of acquiring the ownership of things, we find under title | 
(Successions) a statement of the rights devolving upon a surviving 
spouse after the decease of the other, and under title VI (Of the Marriage 
Contract, and of the Respective Rights of the Parties in Relation to Their 
Property) a group of one hundred and twelve articles dealing with the 
very important topic indicated by this title. Again, under title XXII 
(Of Mortgages; ch. 1, s. 2, Of Legal Mortgages) is a statement (article 
3319 of the Civil Code) of the wife’s legal mortgage on her husband's 
property, arising in certain cases; and (ch. 2, s. 1, Of Inscription of 
Mortgages; article 3349 of the Civil Code) the method of recording the 
wife’s legal mortgage is prescribed. In book I, title VII (Of Father and 
Child, ch. 3) dealing with illegitimate children, their legitimation and 
acknowledgement, we learn the procedure laid down for the accomplish- 
ment of those purposes; but we must turn to book III, under the title 
Successions (ch. 3, Of Irregular Succession) to discover the rights of such 
children in the succession of their father or mother. We shall not 
unnecessarily multiply such illustrations. 

The legislative act, no. 97 of 1870, adopting the Civil Code of 
Louisiana, was approved by the governor on March 14, 1870. The 
legislative act, no. 98 of 1870, amending and re-enacting the Code of 
Practice of Louisiana, was approved on the same day. These two codes 
are, therefore, officially of a date a little more than three and one-hali 


Tue LourstANA Civic Law 301 


vears later than the time when the Civil Code of the province of Quebec 
went into effect (August 1, 1866). Officially, however, does not mean 
essentially; for the fact is that these Codes of 1870 were not the product 
of a scientific redaction. They were little if anything more than modern- 
ized versions of the Codes of 1825, with the elimination of matter 
rendered obsolete by the abolition of slavery, and with the incorporation 
of important statutory changes which had taken place during the forty- 
five year interval. Chief among these, perhaps, was the revisory 
legislation of the year 1855. The reader who compares the Civil Code 
of 1870 with that of 1825 will find many coincidences in their provisions. 
This will appear by referring to the present numbers of the articles and 
the numbers in brackets, indicating the corresponding numbers of the 
Code of 1825. It hardly needs to be stated that during the period of 
nearly seventy years since the adoption of the Civil Code and Code of 
Practice of 1870, there has been a continual process of amendment by 
the legislature. The effect of this has been to mar the symmetry of the 
codified structure, not perfectly symmetrical even before the processes of 
amendment began. Not denying that improvement may be attained 
even by the sacrifice of symmetry, we may still wish that some juristic 
architects might be enlisted, whose labours, carried on in freedom from 
the tumults and distractions of a legislative assembly, would result in a 
new work of codification. Such workers, blending the old and the new, 
preserving what is good in the old, accepting what is good in the new, 
not for its newness but for its goodness, might set up a new landmark in 
the path of progress. 

Proceeding backwards from the Codes of 1870 to those of 1825, we 
come to what are really our first codes, eo nomine. The Civil Code of 
1825, rather than that of 1870, should have been celebrated by the 
publication of a Livre du centenaire, had we, like the French, marked the 
vear 1925 as they did the year 1904, the centenary of the Code Napoléon. 
Our plan of codification, culminating in the Codes of 1825, was entrusted 
by the state legislature, in a resolution approved March 14, 1822, to 
three men, whom the legislature chose by joint ballot of its two houses. 
These ‘‘jurisconsults’’, as they were called, were appointed ‘“‘to revise 
the civil code by amending the same in such a manner as they will deem 
advisable, and by adding under each book, title, and chapter of said 
work, such of the laws as are still in force and not included therein, in 
order that the whole be submitted to the legislature at its first session, 
or as soon as the said work have been completed". It was further 
provided that the three jurisconsults ‘‘shall be bound to add to their 
work a complete system of the commercial laws in force in this state, 
together with the alterations they will deem proper to make thereto 
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and a treatise on the rules of civil actions and a system of the practice 
to be observed before our courts’. The Civil Code and the Code of 
Practice were approved by an act of the legislature of April 12, 1824, 
providing for their printing and promulgation. They became effective 
in 1825. The commission had been authorized to prepare a commercial 
code, and this they did. The legislature, however, failed to adopt it. 
It is worthy of note that the same legislature, by a resolution adopted 
March 21, 1822, approved the plan proposed by Edward Livingston in 
his report made pursuant to an act entitled An Act Relative to the 
Criminal Laws of the State. It solicited Livingston to prosecute the 
work, and authorized the sum of $1000 to be paid to him on account of 
the compensation to be allowed him when his work should be completed. 
This work was the famous penal code prepared by Livingston, but never 
adopted, notwithstanding the tributes of admiration paid by Jeremy 
Bentham and others. 

Of the three “‘jurisconsults” thus chosen by the legislature, Moreau- 
Lislet, Edward Livingston, and Pierre Derbigny, the name and fame of 
Livingston are best known to Louisiana and to the outside world. But 
Moreau-Lislet and Brown, the latter being an earlier collaborator, acting 
under authority of the legislature of the territory of Orleans, had pre- 
pared A Digest of the Civil Laws Now in Force in the Territory of Orleans, 
which, adopted by the territorial legislature, was approved by Governor 
Claiborne on March 31, 1808. It is commonly called the Code of 1808. 
This Digest was arranged in books, titles, chapters, sections, and articles 
Each title comprised a new series of articles, whereas, in the Codes of 
1825 and 1870, the articles are numbered consecutively from the be- 
ginning to the end of the codes. The three ‘“‘jurisconsults’’ were well 
prepared for the execution of their important task. They were fortified 
and sanctioned in their effort to further the work of codification, by 
their knowledge of the victory won by the civilians, aided by Livingston, 
over Governor Claiborne, who had unsuccessfully attempted to impose 
upon the people of Louisiana an alien system of law. They had the 
advantage of the early commentaries on the Code Napoléon, particularly 
that of Toullier.* The Atlantic ocean could not separate the Louisiana 

°C-Bonaventure Marie Toullier, ‘‘jurisconsulte francais’ was born January 24, 1752, 
and died September 19, 1835. He therefore lived through the stirring periods of the 


revolution, the consulate, and the first empire. Of his Commentaries on the Droit civtl 


francats it has been said that they constitute ‘‘un oeuvre aussi remarquable par |’éle 


le 


gance, le coloris, et la clarté du style que par la sureté de la méthode et l'élévation « 
la pensée. Pour la premiére fois, la philosophie s'y trouve introduite dans l'étude 
des lois. Cet ouvrage, dont l'éclatant succés dépassa nos frontiéres, exerca sur la 
jurisprudence naissante une influence considérable. Il convient de signaler surtout 
‘admirable Traité des Obligations qui a lui seul, justifierait cette parole de Dupin ainé 


‘Toullier est le Pothier moderne C. Chevreux in La Grande Encyclopédie 
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‘‘jurisconsults’’ from the ‘‘jurisconsulte francais’. The ‘‘jurisconsults’’ 
supported their recommendations for changes in the existing law by 
explanatory statements, an exposé de motifs, so to speak, accompanying 
their project of the new code submitted by them. 

I shall cite one very important change in the law as it existed before 
the adoption of the Code of 1825, a change recommended by this com- 
mission of jurists. The aditio in hereditatem of the Roman law referred 
to hereafter became unnecessary under the Code of 1825. Article 934 
of that code (940 of the Code of 1870) reads: 


A succession is acquired by the legal heir, who is called by law to the in- 
heritance, immediately after the death of the deceased person to whom he 
succeeds. 

This rule applies also to testamentary heirs, to instituted heirs, and universal 
legatees, but not to particular legatees. 


Article 935 of the Code of 1825 (941 of the Code of 1870) reads: 


The right mentioned in the preceding article is acquired by the heir by the 
operation of the law alone, before he has taken any step to put himself in possession, 
or has expressed any will to accept it. 

Thus children, idiots, those who are ignorant of the death of the deceased, 
are not the less considered as being seized of the succession, though they be 
merely seized of right and not in fact? 


These provisions are found under the Title Successions, in book III of the 
code. They embody the familiar principle, Le mort saisit le vif, of the 
French law of successions. 

This principle had practical application in an important case.‘ 
The property of Tulane University is exempt from taxation. The 
university was the universal legatee of Hutchinson. There were other 
legacies. (The phrase ‘universal legatee’’ applies to the one to whom 
the testator leaves the rest of his property after the payment of legacies 
of other kinds.) The succession of Hutchinson was in course of adminis- 
tration, and during that administration assessments were levied, and 
the attempt was made to hold the university liable for taxes. The 
university resisted this attempt, and was successful. The doctrine, Le 
mort saisit le vif, protected it from liability. The court held that imme- 
diately upon the death of Hutchinson, the university was seized as 
universal legatee, and that it was entitled to immunity from taxation. 
It was not required to postpone its enjoyment of the immunity until the 
completion of the administration of the succession. The reader will 


The italics in the two articles quoted (articles 934 and 935) are not in the original, 
ut are the author's. . 
‘Tulane University v. Board of Assessors, 115 La. 1025; 40 So, 445 (1906). 
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note the italicized parts of my citations from the Civil Code, and wil! 
see how the court vitalized the doctrine enunciated in the code.° 

At this period of its legal development Louisiana stood at the 
threshold of American statehood. The delivery of possession of th: 
province by Spain to France was made on November 30, 1803, and by 
France to the United States on December 20, 1803. A part of the 
territory of the present state of Lousiana still remained Spanish; but o1 
September 26, 1810, its inhabitants of Anglo-American stock rose against 
the Spanish authority, overcame the Spanish garrison at Baton Rouge, 
organized the republic of West Florida, and, after a brief interregnum, 
were incorporated with the other part of the present state, and were 
admitted into the union, April 30, 1812. The group of Louisiana 
parishes wherein dwelt these men of mettle is still called by the name, 
‘the Florida parishes’. They lie north of Lake Pontchartrain, east otf 
the Mississippi river, south of the Mississippi state line, and west ot! 
Pearl river, which separates them from the state of Mississippi on the 
east. There were other men of mettle who objected to Spanish domina- 
tion, the Franco-Americans of the eighteenth century. They turned 
back the first Spanish governor, Don Antonio de Ulloa, but were sub- 
jugated by his successor, Governor Alexander O'Reilly. This episode 
of our history is known as the Louisiana revolution of 1768. 

Although Spanish political domination lasted but little more than a 
generation, the influence of the Spanish law outlived it. We shall 
refer hereafter to that influence, as affecting our existing law. Upon 
the cession of the Louisiana colony by France to Spain in 1760, 
the celebrated code known as the Siete Partidas was introduced, and 
became a large part of the law of the colony. Part of it was translated 
into French for the benefit of the inhabitants. Some of its provisions 
remain as a part of the law of the state of Louisiana and are referred to 
in the earlier decisions of our supreme court.’ An English translation 
of some of its principal parts was made by Moreau-Lislet and Carleton, 
and published in 1820, with an introduction giving an account of Spanish 
law as then existing.’ By legislative act, no. 83 of 1828, approved 
March 25, 1828, it was enacted (s. 25) “that all the civil laws which 
were in force before the promulgation of the civil code, lately promul- 
gated, be and are hereby abrogated, except so much of title tenth of the 
old code as is embraced in its third chapter, which treats of the dis 


‘This reference to a feature of succession law is not here properly under discussior 
of that topic. I merely insert it at this point as an example of emendation suggeste 
by the commission of jurists and adopted in the Code of 1825. 

®Beard v. Poydras, 4 Martin 348. 


*Howe, Studies in the Civil Law (ed. 2), at pp. 141 f7 
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solution of communities or corporations.’ The supreme court decided, 
however, that the Spanish, Roman, and French civil laws, thus repealed, 
“were the positive, written, or statute laws of those nations and of this 
state; and only such as were introductory of a new rule, and not those 
which were merely declaratory; that the legislature did not intend to 
abrogate those principles of law which had been established or settled 
by the decisions of courts of justice’’.’ 

Political changes resulted from the cession of Louisiana by France to 
Spain in 1763: the retrocession by Spain to France, quickly followed by 
the cession from France to the United States in the early part of the 
nineteenth century, and the advance of Louisiana as at present defined 
from its condition as a territory to that of independent statehood. 
These changes were accompanied by measurable, though not vital, 
changes in its civil-law institutions. Almost exactly coincident in point 
of time was the culmination of Napoleon's work and the enactment of 
our Code of 1808. Jurists on both sides of the ocean worked with the 
materials that had been accumulating since—and even before—the 
Roman schoolboy had been trained to recite the laws of the twelve 
tables. The early constructive jurists of Louisiana, who wrought to 
achieve a result comparable to that of their French predecessors, played 
their parts on a smaller stage, but their labours merit our grateful 
recognition. 

Canadians of the province of Quebec share with Louisianians the 
heritage of the Roman and the French law. No elaborate bibliography 
of history, jurisprudence, and commentary will be here attempted. 
Nationalistic aims, the ambitions of rulers, military successes and 
reverses, diplomatic manoeuvres, resulted in the political separation of 
Canada from Louisiana. The juristic link, however, remains. Referring 
to Canada, Judge Howe says: 

In proceeding with the study of Roman and civil law in the Americas, we 
may begin with what we now call the Dominion of Canada. ... It was to 
this immense territory that the laws, edicts, and ordinances of France and the 
Custom of Paris were extended; and so the elementary principles of Roman 
law may be said to have emigrated slowly, indeed, but surely, from the banks 
of the Tiber to the banks of the St. Lawrence and the Great Lakes. As the 
French explorers pushed their way to Detroit, Mackinac, and the Upper Mis- 


sissippi, and established their settlements and posts, they took this system 
with them.'° 





‘Note the peculiar use of the word “Communities” (Fr. communautés). 

*Reynolds v. Swain et al., 13 La. 193 (1839). In this case, Christy v. Casanave, 
2 Mart. N.S. 451 (1824) is cited and approved. The earlier case cites the Digest of 
Justinian and Spanish authority (Dig. liv. 19, tit. 2, 1. 24, no. 2; ibid., 65, no. 2). 

Op. cit., at p. 134. 


306 Tue University or Toronto LAw JouRNAL 


He makes reference to the Custom of Paris, and cites the cases of Lorman 
v. Benson,'' and Coburn v. Harvey."* The first-named negatives the 
influence of the Custom of Paris, because of the adoption by Michigan 
of the Anglo-American common law, in the year 1810. He gives a 
short sketch of the civil-law system of the province of Quebec, including, 
of course, the Civil Code, the fourth book of which, as he tells us, is a 
brief code of commerce. He commends this code as an excellent specimen 
of juristic work.’ Thus this New Yorker, the Louisianians among 
whom he came, and the Canadians make what the Romans called their 
aditio in hereditatem, or as we should say, ‘‘their acceptance as heirs”’ of 
their rights of succession in a rich inheritance. And now we have 
accompanied our voyageur du droit civil from the Tiber to the Bosphorus, 
to the Seine, and to the St. Lawrence. Let us come to rest with him on 
the banks of the Mississippi, in Louisiana. 

The name of Louis XIV belongs to the state, bestowed upon it by 
the audacious pioneer, La Salle, whose own name belongs to one of its 
parishes. In 1682 La Salle descended the Mississippi to the gulf of 
Mexico; in 1712 the charter granted to Anthony Crozat provided that 
the territory therein described should be governed by the laws and 
ordinances of the realm and the Custom of Paris. The Crozat charter, 
with its reference to the Custom of Paris, antedated by almost a century 
the promulgation of the Code Napoléon. In that code the blending of 
the customary law (droit coutumier) and the written law (droit écrit 
fulfilled the desire of French jurists for the unification of their law, and 
took the sting out of the jest of Voltaire, who had said that a traveller 
in France changed laws as often as he changed horses. 


II 


Of course, our Louisiana civil law has the same composite character 
as the French, with the addition of materials from civil-law as well as 
Anglo-American sources. A few examples may be cited: 

Adoption, recognized in the Roman law and in the Code Napoléon 
was abolished by the old Code of 1808, the Digest of the Civil Laws Now in 
Force in the Territory of Orleans. In that code (book I, title VII, ch. 4, 
Of Adoption) article 35 reads: ‘‘Adoption which was authorized by th« 
laws heretofore in force, shall be and is hereby abolished.”’ Adoption 
was afterwards recognized, however, beginning in 1865. It is recognized 
in the Code of 1870, and there was a statute of a later date (Act 31 o! 
1872) dealing with the subject. The legislature of 1932 enacted a 
statute (Act 46), elaborate in detail, but held by the supreme court t 


M8 Mich. 18, 25 IS Wis. 156, 158. Op. cit., at pp. 135 ff. 
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be unconstitutional in its provision giving jurisdiction to the juvenile 
court; but otherwise valid." This law was amended in 1934 (Act 44, 
amending ss. 1 and 3 of the Act of 1932). 

Arbitration is dealt with in Act no. 262 of 1928, and in Act no. 218 
of 1932. The predominant feature of this legislation is its bearing upon 
labour disputes; but its purpose was more comprehensive, as its language 
relates to other controversies. Act no. 139 of 1894 established a board 
of arbitration and conciliation in labour disputes. These provisions of 
recent law reflect prevailing social trends; but as the field of arbitration 
lying outside the range of industrial disputes is encroached upon, the 
provisions of our codes in respect to arbitration must be considered in 
the light of the later law. 

Chattel mortgages. 1t is doubtful whether any feature of our recently 
enacted law, with the possible exception of the statutes effecting the 
emancipation of married women from marital control, is more revolu- 
tionary than the chattel mortgage acts. From a small beginning in 
1912 (Act no. 65), at which early stage chattel mortgages were limited 
to specified classes of movable property (lumber, logs, and livestock), 
the development of this kind of security proceeded by a long stride, 
taken in the comprehensive Act of 1918, no. 198. (See also Act 166 of 
1932.) Under our law prior to the introduction of the chattel mort- 
gage—chattel, by the way, is essentially a common-law term— mortgages 
were applicable only to immovable property and to ships and vessels. 
Privilege, essentially a civil-law term, was applicable both to movables 
and immovables. Privilege, however, was not the creature of contract, 
but was established by the law itself, and was superior to mortgage. 
The word “‘lien”’ is often unscientifically used by Louisiana lawyers and 
judges, instead of the more appropriate word ‘‘privilege’’. The ‘‘privi- 
lege’ of our law resembles the “‘lien’’ of the admiralty law, but that 
interesting field of discussion is foreign to my theme. 

I have briefly emphasized the distinction between privilege and 
mortgage for the reason that the chattel-mortgage laws have wrought a 
radical change in the respective rights of the creditors of a common 
debtor. When there was no such thing as a chattel mortgage, there 
were among the privileged creditors of a debtor two of outstanding 
importance—the vendor and the lessor. Of these the lessor was superior. 
For example, if an acquisitive tenant braved the perils of an unbalanced 





“Succession of Dyer, 184 La. 251; 166 So. 68 (Feb. 3, 1936). 
The reader will note that I use the term ‘“‘movable property”. 
nical legal terminology. It is the equivalent of the common-law term “personal 


property”. Likewise, our ‘immovable property” is the equivalent of the common-law 
term ‘‘real property”’. 


This is our tech- 
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budget, and acquired on the instalment plan an electric refrigerator, a 
radio (pardon the slight anachronism), or some other article the purchase 
of which strained his resources, the unpaid lessor, finding himself in 
conflict with the unpaid vendor, was preferred to the latter. To-day, 
under the express provision of our chattel-mortgage laws, if the vendor 
executes and records his chattel mortgage, it thereby becomes superior 
to any privilege subsequently acquired. Under this provision the 
unpaid vendor who has preserved his chattel mortgage before the 
delivery to the tenant of the property bought by the latter, becomes 
superior to the lessor. Citing an example from the writer's own practice, 
he recalls a case where he represented the lessors of a rented house, and 
was careful, before levying his seizure for the unpaid rent, to examine 
the chattel-mortgage record to find whether the vendor had protected 
himself. As he had not, the lessors outranked him. At that time the 
law was not as well settled as it is now, although in the writer's opinion 
the language of the chattel-mortgage law admits of no interpretation 
other than that which he acted upon. 


The preliminary title of our Civil Code, Of the General Definitions of 
Law and the Promulgation of the Laws, consists of twenty-three articles, 
distributed among five chapters. Chapter 1 treats Of Law; chapter 2, 
Of the Publication of the Laws; chapter 3, Of the Effects of Laws; chapter 4, 
Of the Application and Construction of Laws; and chapter 5, Of the Repeal 
of Laws. 

The first article, stating that ‘Law is the solemn expression of 


legislative will’’, has been the object of much adverse comment. It 
illustrates the dangers of abstract definition. The third article refers 
to customs, which have ‘‘acquired the force of a tacit and common 


4a 


consent”’ by reason of “actions constantly repeated”’ with ‘‘uninterrupted 
acquiescence”. This is an echo from the period of the droit coutumier, 
an echo which has become fainter with our emergence from a more 
primitive state of society. A custom cannot run counter to a positive 
law. 

The publication of the laws, the subject of chapter 2, is to-day a 
matter not of codal but of constitutional regulation. Article 7, the last 
of this chapter, provides that ‘‘after the promulgation, no one can allege 
ignorance of the law’. The enunciation of this familiar principle 
requires no discussion. 

Chapter 3, dealing with the effects of laws, contains the statement in 
article 8 that a law can prescribe only for the future, and can have no 
retrospective operation. This is inaccurate, for the obvious reason 
that a remedial law may operate retroactively. Of course, the conclud- 
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ing statement of the article that a law cannot impair the obligation of 

contracts is true, but redundant, as it enunciates a rule deriving its 

force not from the code but from the state and federal constitutions. 
Article 10 of chapter 3 reads as follows: 


The form and effect of public and private written instruments are governed 
by the laws and usages of the places where they are passed or executed. 

But the effect of acts passed in one country to have effect in another country, 
is regulated by the laws of the country where such acts are to have effect. 

The exception made in the second paragraph of this article does not hold, 
when a citizen of another State of the Union, or a citizen or subject of a foreign 
State or country, disposes by will or testament, or by any other act causa mortis 
made out of this State, of his movable property situated in this State, if at the 
time of making said will or testament, or any other act causa mortis, and at the 
time of his death, he resides and is domiciliated out of this State. 


Article 1596 provides that 


testaments made in foreign countries, or the states and other territories of the 
Union, shall take effect in this state, if they be clothed with all the formalities 
prescribed for the validity of wills in the place where they have been respectively 
made. 


The subject of wills made outside the state is, however, covered by 
an independent act, one of the uniform state laws adopted by our legis- 
lature (Act 176 of 1912), which provides that such a will shall be valid 
in this state if valid by the law of the testator’s domicile or of the place 
of execution, provided that the will be in writing and signed by the 


testator. This legislation is, of course, of paramount authority. 

Chapter 4, dealing with the application and construction of laws, 
contains some simple rules upon the subject: that, when a law is free 
from ambiguity, the letter of it is not to be disregarded under the pretext 
of pursuing its spirit; that the words of a law are to be generally under- 
stood according to the general and popular use of the words, without 
so much attention to the niceties of grammatical rules; that terms of 
art or technical terms and phrases are to be interpreted according to 
their acceptation with the learned in the particular art, trade, or pro- 
fession to which they refer; that in case of dubious words their meaning 
may be sought by examining the context; that the true meaning of a 
law whose expressions are dubious is to be ascertained by considering 
the reason and spirit of it, or the cause which induced the legislature to 
enact it. 

Article 19 of that chapter provides that 


When to prevent fraud, or from any other motives of public good, the law 
declares certain acts void, its provisions are not to be dispensed with on the 
ground that the particular act in question has been proved not to be fraudulent, 
or not to be contrary to the public good. 
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Article 20 says: 
The distinction of laws into odious laws and laws entitled to favor, with a 


view of narrowing or extending their construction, cannot be made by those 
whose duty it is to interpret them. 


The last article of the chapter (article 21) requires more extended 
comment. It reads: 










In all civil matters, where there is no express law, the judge is bound to 
proceed and decide according to equity. To decide equitably, an appeal is 
to be made to natural law and reason, or received usages, where positive law 
is silent. 

This article should be read in connexion with a group of articles under 
the caption Of the Obligation to Perform, as Incidents to a Contract, All 
that is Required by Equity, Usage, or Law. ‘These articles are as follows: 


Art. 1963. When the intent of the parties is evident and lawful, neither 
equity nor usage can be resorted to, in order to enlarge or restrain that intent, 






nor can any law operate to that effect, unless it be some prohibition or other 
provision, which the parties had no right to modify or renounce. 

Art. 1964. Equity, usage and law supply such incidents only as the parties 
may reasonably be supposed to have been silent upon from a knowledge that 
they would be supplied from one of these sources. 

Art. 1965. The equity intended by this rule is founded in the Christian 
principle not to do unto others that which we would not wish others should do 
unto us; and on the moral maxim of the law that no one ought to enrich himself 
at the expense of another. When the law of the land, and that which the parties 
have made for themselves by their contract, are silent, courts must apply these 
principles to determine what ought to be incidents to a contract, which are 
required by equity. 














Art. 1966. By the word usage mentioned in the preceding articles, is meant 
that which is generally practised in affairs of the same nature with that which 
forms the subject of the contract. 

House rent in some cities is generally paid by the month; in others by the 
quarter. Ina contract for the hire of a house, without expressing when the rent 
was to be paid, the deficiency would be supplied by proof of the usage, but if a 
contrary intent appear in the contract, the usage would not contravene it. 

Art. 1967. The law, intended by the rule before referred to, means such 
legislative provisions as provide for those cases in which the parties have not 
declared their intention. When the contracting parties have not derogated 
from such law, its provisions are to be followed. The laws directing a communit\ 
of matrimonial gains and a warranty in sales, are examples of this kind of legis 
lative provision, which take effect and regulate the contract when the parties 
make no agreement that contravenes them.'® 












Difficulty and danger attend him who seeks to define in brief compass 
the scope of equity under these provisions of our code. The judge has 
not the wide range of discretion of the English and American chancellors 






'®The wide separation bet ween article 21 and articles 1963-7 reinforces the statement 
already made that our code cannot be divided into water-tight compartments. 


Tue Louistana Civit Law 311 


and their successors in judicial function. His powers have not grown 
by accretion to the same extent as theirs; they are subject to limitations 
arising from the nature of an enacted code, notwithstanding the broad 
language of article 21. The differences between the two systems can 
be understood only by a study of their history and jurisprudence. Some 
examples, then, will be given which illustrate the exercise by our courts 
of equity powers, and the application of equitable principles, though we 
have not, and have never had, separate courts of law and equity. 

The power of a Louisiana court to appoint a receiver has been 
recognized from a comparatively early date, notwithstanding that the 
decisions upholding such a power antedated by many years the statute 
(Act 159 of 1898) expressly authorizing the appointment of receivers. 
That statute was enacted pursuant to the constitution of 1898, which 
vested the district courts of the state with jurisdiction ‘‘of all proceedings 
for the appointment of receivers or liquidators to corporations or partner- 
ships”. This constitutional provision was cited in Jn re Mitchell Borne 
Construction Company," but in that case the court refers to cases arising 
long before the constitution of 1898, in which the appointment of a 
receiver or a liquidator to a partnership was sanctioned. In the Mitchell 
Borne Case the court said that in the absence of definite rules relating to 
receivers or liquidators to partnerships, the courts had followed equity 
practice. 

In a case of outstanding interest and importance, Séate ex rel. 
Dauphin v. Ellis, Judge, et al.,'* the supreme court denied to a trial 
judge the right of appointing a receiver to safeguard the assets of a 
succession. The distinction between a judicial sequestrator, authorized 
by the Code of Practice, and a receiver, not so authorized eo nomine in a 
succession matter, is emphasized by Chief Justice Monroe, in dis- 
approving the action of the trial judge. Judge Ellis, whose action was 
under review, had contended in his return to the writ directed to him 
by the supreme court that names were inessential, and had sought to 
justify his action by contending that a narrow construction ought not to 
be placed upon his powers. He urged that a charge had been made of 
the removal of succession assets into the neighbouring state of Mis- 
sissippi; and that a court of that state would more readily recognize the 
appointment of a receiver by the Louisiana court, and would aid that 
court by means of an ancillary receivership. He stated that he did not 
prejudge the case, and based his action upon his desire to prevent the 
fraudulent dissipation of the assets of the succession. Mr. Justice 
Blanchard dissented from the opinion of the majority; and, while dis- 


7134 La. 518; 64 So. 397 (1914). '89108 La. 521; 32 So. 335 (1902). 
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approving of one feature of Judge Ellis’s action, took the view that the 
judge ought to be sustained on the point that constituted the main issue 
of the controversy. Both the majority and the dissenting opinion should 
be carefully read. The dissenting opinion of Mr. Justice Blanchard 
cannot be found in the official volume, the 108 La., but only in the 32 So. 
This is due to a peculiar provision in the constitution of 1898 prohibiting 
the publication of dissenting and concurring opinions. That prohibition 
does not exist under our present constitution of 1921. The equitable 
doctrine of constructive trust was applied to an unfaithful attorney, in 
the case of McClendon v. Bradford.* Mr. Justice McEnery in that 
case used the phrase “constructive trust’’, though one may search for it 
in vain in the text of the Civil Code. 

The doctrine of quasi-contract, a doctrine equitable in the broad 
and not the technical sense, is expressly recognized by our code (book III, 
title V, articles 2293 ff.); but even if this were not so, a Louisiana judge 
ought surely to be able to invoke the doctrine under article 21 of the 
code, and he might cite Ulpian, Jure naturae aequum est neminem cum 
injuria et detrimento alterius locupletiorem fieri. If Lord Mansfield was 
on solid ground when he invoked the doctrine in Moses v. McFerlan,*° 
at a time when there was no Louisiana code, a fortiori a Louisiana judge 
could, as a seeker after equity, avail himself of the common treasure that 
he discovered in his search. 

The equitable remedy of specific performance is well recognized in 
our law. Its analogue in the French law is expressed in the phrase, 
exécution en nature. 

In the matter of procedure, injunction as a preventive remedy, 
familiar to courts of equity and to courts exercising equity powers in 
Anglo-American law, has been long recognized in our Code of Practice; 
and a recent comprehensive statute (Act 29 of 1924) extends its scope 
and prescribes the method of its exercise. 

An effort was made by a testatrix to create an express trust by 
making the executor of her will a trustee for the carrying out of her 
purposes; but this was thwarted by the decision of our supreme court in 
Succession of McCan,” reaffirmed in Succession of Beauregard.” These 
decisions discountenanced the express trust which had been for many 
years prohibited under a provision that “‘substitutions and fidei com- 
missa are and remain prohibited” (article 1520 of the Code of 1870; 
article 1507 of the Code of 1825). 

Chapter 5 of the preliminary title treats of the repeal of laws. This 
chapter will not be dwelt upon. Though not strictly within the scope 








1942 La. An. 160; 7 So. 78; 8 So. 256 (1890). *°(1760) 2 Burr. 1005; 97 E.R. 676. 
7148 La. An. 144; 18 So. 956 (1896). 249 La. An. 1176; 22 So. 348 (1897). 
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of this discussion, it may be well to remark upon the growing tendency 
to conclude a legislative act, not only with the repealing clause, but with 
a provision that if any section, paragraph, clause, efc., of a law be held 
unconstitutional, the remainder of the law shall not be thereby affected. 
This is a feature of the empirical, or perhaps we should say the ‘‘hit-or- 
miss”, method of our modern law-making, which makes the law ‘‘the 
solemn expression of legislative will”, provided that the solemnity is not 
disturbed by a holding of ludicrous unconstitutionality. 

Book I of the code treats Of Persons, and title I, Of the Distinction 
of Persons. This first title deals in general terms composed largely of 
definitions and self-evident statements. Its first two articles, relating 
to the disabilities of women, have been rendered obsolete by legislation 
enacted during the present generation. The subjects of parental control, 
of the legitimacy and illegitimacy of children, of insanity, of minority, 
and emancipation, are briefly referred to, their fuller discussion being 
reserved for a later title. The subject of domicile is treated in title IT. 

The subject of absentees, treated in title III, concerns chiefly such 
absentees as have not appointed anyone to take care of their estates, 
the administration of which is confided to a curator. The provisions 
of the title apply mainly to absentees who have disappeared from their 
domiciles for certain periods of time, to the administration and to the 
ultimate dispositions of their estates. These provisions are of infrequent 
application. As to the effects of absence respecting marriage, it is 
provided in article 80 that 


Ten years of absence, without any news of the absentee, is a sufficient cause 
for the husband or wife of such absentee to contract another marriage, after 
having been authorized to do so by the judge, on due proof that such absence 
without any news had continued the time required as aforesaid. 

And if after the said marriage the husband or wife who was absent, happens 
to return, he or she shall be free of his or her first contract, and at liberty to 
contract another marriage, and the marriage entered into by the husband or wife 
during and on account of the absence shall remain firm and valid 


This is not to be confused with the granting of a divorce at the suit of one 
of the spouses, that subject being dealt with in title V, Of Separation from 
Bed and Board and Of Divorce. As to the care of minor children whose 
father has disappeared, it is provided that the mother shall exercise the 
rights of her husband with respect to the children and their estate. 
Book I, title IV, treats of Husband and Wife. The law gives its 
sanction to marriages where the parties were willing and able to contract 
and did contract pursuant to prescribed forms and solemnities (article 90). 
Free consent is required, and of course consent is not free when it is 


the result of duress; nor is it free when there is a mistake respecting the 
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person whom one of the parties intended to marry (article 91). There 
must be some form of celebration by a minister of the gospel or a mag- 
istrate. The so-called common-law marriage by agreement of the 
parties to become husband and wife, followed by living in that relation, 
is not recognized in Louisiana. Though article 104 requires the minister 
or other person to have a licence authorizing him to celebrate a marriage, 
the marriage is not invalid for want of such licence.*4 

A mistake respecting the person is a mistake as to the identity of the 
person, and not as to his or her moral or other attributes, which of course 
do not affect his identity. The Delpit Case contains an interesting dis- 
cussion of French authorities and of the confection of the Code Napoléon 
and of our Code of 1808. The views of Pothier rather than those of 
later French writers are accepted. 

Marriage between blood relations in the direct ascending or descending 
line is prohibited, and this relates to illegitimate as well as legitimate 
children (article 94). Among collaterals marriage is prohibited between 
those as closely related as first cousins, and between nearer collaterals 
(article 95). The prohibition as to first cousins is comparatively recent. 
There have been repeated evasions by Louisiana couples being married 
in a jurisdiction where the prohibition does not exist and then returning 
to this state to live. Laws have been passed validating such marriages, 
but reiterating the prohibition against those that might occur thereafter. 
As late as 1930, Act 54 of that year validated retroactively all such 
marriages contracted before that date. By Act 54 of 1894 marriages 
between ‘‘white persons and persons of color’’ were prohibited. Marriages 
between Indians and Negroes were prohibited by Act 22 of 1920. 

A minor is required to furnish proof of his father’s and mother’s 
consent or of the survivor of them to the officer to whom he applies for 
permission to marry (article 97); but the lack of this consent does not 
invalidate the marriage, the penalty being that the parents may dis- 
inherit their children (article 112 and article 1621, no. 10, under 
Disinherison). 

Articles 117 and 118 are of great importance. They provide that a 
marriage declared null produces its civil effects as to the parties and 
their children, if contracted in good faith; and that if only one acted in 
good faith, the marriage produces its civil effects only in his or her favour 
and in favour of the children born of the marriage. These articles deal 
with the putative marriage of the Roman law, and have been the subject 
of repeated adjudication. A few examples will be cited. The case of 


*’ Johnson's Heirs v. Raphael, 117 La. 967; 42 So. 470 (1906 
‘Sabalot v. Populus, 31 La. An. 854 (1879). 
'‘Delpit v. Young, 51 La. An. 923; 25 So. 547 (1899 
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Succession of Buissiere*® involved a marriage between uncle and niece. 
Such a marriage is clearly prohibited. The question of whether error 
of law as well as error of fact produces good faith was considered 
and decided in the affirmative. French authority is cited, and the 
discussion is interesting and important. The case is cited in Gauff v. 
Johnson." This later case, however, involved an error of fact. Chandler 
v. Hayden et al.,?* holds that, where a woman not in good faith marries 
her first cousin, the marriage is null as to her, and no community results 
therefrom. The facts were different from those in Succession of Buissiere, 
which is cited. 


As to the chapter headed, The Respective Rights and Duties of Married 
Persons, the major part thereof, apart from articles 119 and 120, has 
been rendered obsolete by the legislative acts emancipating married 
women from marital control. These acts began with Act 94 of 1916. 
The subsequent acts have shown a progressively liberal tendency, and 
the latest of them (Act 283 of 1928) so far departs from the theory of the 
subordination of women as to enable the married woman to bind herself 
for debts of her husband and of the community.”° 

The case of Lob’s Sons, Ltd. v. Karnofsky,*® deals with the wife as a 
public merchant, under article 131 of the Code. That article says that 
she is considered as a public merchant if she carries on a separate trade, 
but not if she retails only the merchandise belonging to the commerce 
carried on by her husband. Even under this older law of the code she 
could bind herself without her husband's authority in anything relating 
to her trade as a public merchant; and her husband was bound also, 
if there existed a community of property between them. 

A fruitful source of contention has been the recent amendments to 
article 2334 of the code (Act 176 of 1912; Act 186 of 1920). This article 
specifies what constitutes common property, and what separate property, 
of the spouses. The amendments relate almost entirely to the changes 
regarding the wife’s property. What is her separate property and what 
is community property is the subject of adjudication in //ellberg v. 
ITyland and Byrd v. Babin (supra). 

*641 La. An. 217; 5 So. 668 (1889). 

27161 La. 975; 109 So. 782 (1926). 

28159 La. 5; 105 So. 80. 

2*Note the cases cited in Shell Petroleum Corporation v. Calcasien Real Estate and 
Oil Company, 185 La. 751, 772; 170 So. 785, 792 (1936). The vital changes in the 
personal and property rights of married women have undergone extensive discussion 
in the cases of Hellberg v. Hyland et al., 168 La. 493; 122 So. 593 (1929) and in Byrd v. 
Babin et al., 181 La. 466; 159 So. 718 (1935), wherein the Hellberg Case is distinguished, 


and other cases cited by counsel are held inapplicable. 
. 229; 148 So. 34. 
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We reiterate what has been already said regarding the interdependence 
of the parts of the Code. Article 131 (applied in Lob’s Sons, Lid. v. 
Karnofsky, supra), and article 2334 are more than two thousand articles 
apart; yet they relate to the same topic; the marital relation. 

The causes for separation from bed and board and divorce are 
statutory, and the Code of 1870 does not cite corresponding articles of 
the Code of 1825. Adultery and condemnation to an infamous punish- 
ment are causes for an immediate divorce. The other causes named in 
the Code of 1870 lead to a separation from bed and board, followed, if 
there is no reconciliation between the spouses, by absolute divorce, to 
be granted to the plaintiff after the expiration of one year from the 
judgment of separation.*' These other causes are habitual intemperance, 
excesses, cruel treatment, or outrages of such a nature as to make their 
living together insupportable; a public defamation of one spouse by the 
other; the abandonment of one by the other; an attempt by one against 
the life of the other; when one spouse has been charged with an infamous 
offence and has fled from justice, the other may claim a separation on 
proving the guilt of the defendant spouse and that the latter has fled 
from justice. A recent modification of the law of divorce has been 
accomplished by two acts, Act 269 of 1916 and Act 31 of 1932. The 
earlier act provides that if the spouses have lived apart for seven years, 
either may obtain a divorce, simply by reason of having so lived apart. 
The later act shortens the seven-year period to four years. By the irony 
of fate, it happened that the first case in which one weary spouse sought 
relief under the seven-year statute was that of Hurry v. Hurry.” 

The most important effect of separation from bed and board is that 
it carries with it separation of goods and effects (article 155). It ter- 
minates the matrimonial community of acquets and gains, which cannot 
be restored by a reconciliation between the spouses.** An absolute 
divorce a fortiori terminates the community. As to alimony, article 160 
provides for its being granted to the necessitous wife upon her obtaining 
a divorce, and that it shall be revocable in case it should become un- 
necessary, and in case the wife contracts a second marriage. 

Article 161 provides that in case of divorce on account of adultery 


“By Act 25 of 1898, the interval remained the same as to the plaintiff, but the 
defendant was saved from being separated for an indefinite period by being allowed a 
divorce after two years. By the present law (Act 56 of 1932), the interval is the same 
for the plaintiff, but is changed to one year and sixty days for the defendant. 


2141 La. 954; 76 So. 160. The proceedings in suits for separation or divorce will 
not be detailed in this article. Naturally, alimony to the wife is a concomitant 
those proceedings. 

8Crochet v. Dugas, 126 La. 285; 52 So. 495 (1910), citing and reaffirming Ford v 


Kittredge, 26 La. An. 190 (1874 Our court takes note that our law differs from the 
French, as contained in article 1451, Code Napoléon 
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the guilty party can never marry the accomplice in adultery, such new 
marriage being null. This article was interpreted in the case of Succession 
of Hernandez,** where it was held that this provision operated the nullity 
of the new marriage only if the accomplice was judicially ascertained and 
identified in the suit for divorce, and that as there was no such identifica- 
tion of the second wife of Hernandez in the divorce suit filed by the 
first wife, the marriage of Hernandez to the second wife was not void. 

As already indicated, treatment of the subject of Husband and Wife 
(book I, title IV) is incomplete without also treating Of the Marriage 
Contract, and of the Respective Rights of the Parties in Relation to Their 
Property (book III, title VI). The arrangement of this title in book III 
reflects the influence of the sources from which our law was drawn. 
The whole title contains only 113 articles of the code; section 2 of chapter 
2 of the title, dealing with Dowry or Marriage Portion, contains 56 
articles; almost exactly half. This allotment of space is greatly dis- 
proportionate to the importance of dowry in our present law. Dowry 
is, of course, Roman in origin, and has played its part in French law; 
but only faint traces are left of it in present-day Louisiana. It should 
be observed that it is brought into marriage by the wife, or settled upon 
her by others, to help support the expenses of the marriage. This is 
effected by a marriage contract, and a marriage contract is something 
very rare in the social usages of our state. The husband's rights in the 
dowry are those of a usufructuary.” 


Without further discussion of the subject of dowry, it is necessary 
to say that at the very end of the section relating to it comes an im- 
portant article upon a subject to which dowry is merely incidental. 
This article (no. 2382) relates to the Marital Portion. It reads: 


When the wife has not brought any dowry, or when what she has brought as 
a dowry is inconsiderable with respect to the condition of the husband, if either 
the husband or the wife die rich, leaving the survivor in necessitous circum- 
stances, the latter has a right to take out of the succession of the deceased what 
is called the Marital Portion; that is, the fourth of the succession in full property, 
if there be no children, and the same portion, in insufruct only, when there are 
but three or a smaller number of children; and if there be more than three children, 
the surviving, whether husband or wife, shall receive only a child's share in 
usufruct, and he is bound to include in this portion what has been left to him 
as a legacy by the husband or wife, who died first. 


The Marital Portion is of Roman origin and will be found in two 
Novels of Justinian, nos. 53 and 117, the latter extending the benetits 
to the husband. The 6th Partida (title XIII, law 7) gives this right 
to the wife only. In Armstrong v. Steeber,* the court quotes from 
446 La. An, 962; 15 So. 461 (1894). 

“Succession of Breaux, 38 La. An. 728 (1886). 

%2 La. An. 713 (1848). 
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Gregorio Lopez, who said that the Marital Portion was established 
in honorem praeteriti matrimonii, and in order that the widow might 
be able bene et honeste vivere*” It will be observed that the greater 
liberality of Justinian and his Louisiana successors has led them to 
provide that the widowed and impecunious husband may also be able 
bene et honeste vivere. 

It should be borne in mind that the language of our code, when it 
says that ‘‘Every matrimonial agreement must be made by an act before 
a notary and two witnesses’’, reflects the French practice, so rare with 
us as to engage but little of the practising lawyer's attention. The 
thoughts of the vast majority of Louisiana couples, like those of couples 
elsewhere, are before marriage dominated by Cupid rather than by 
Midas, and few marriage contracts are executed. The law remains, 
however, for those wishing to avail themselves of its provisions. In the 
absence of a marriage contract. every marriage superinduces the partner- 
ship of community of acquets or gains, if there be not stipulation to the 
contrary (article 2399). This partnership or community needs not to be 
stipulated but exists by operation of law. The parties may however 
modify or limit it, or even agree that it shall not exist (article 2332). 

What does this community consist of? To answer briefly, it is com- 
posed of post-marital acquisitions other than by inheritance or by 
donations to either spouse separately. The profits of the wife's separate 
property, if administered by the husband in his marital capacity, enter 
into the community, though not if he administers as her agent. If she 
administers her separate property, its profits are hers. The profits of 
the husband's separate property fall into the community; and when he 
makes a post-marital acquisition, using his separate funds, this must be 
made to appear with great precision, in order that the property acquired 
may be earmarked as his separate property. The husband still remains 
the head and master of the partnership or community (article 2404). 
His powers in that capacity are extensive, but subject to limitations. 


Their nature and the method of their exercise, as well as other important 
phases of the law of the marital community, will not be discussed within 
the limits of this article.** 


ROBERT LEE TULLIS 
Baton Rouge, La. 


‘See also Gee v. Thompson, 11 La. An. 657 (1856). There are, of course, later 
authorities; but the rule is well established 

The following topics will be treated in another article: in book I—Father and 
Child, Minors, Their Tutorship and Emancipation, Interdicted Persons: in book II 
Things and Division of Things, Ownership, Usufruct, Servitude; in book 111—Successions, 
Donations and Testaments, Obligations (chiefly Conventional Obligations, Special kind 
of Conventional Obligations), Pledge, Privilege, Mortgage, Prescription. 





NULLITY OF MARRIAGE IN CANON LAW! AND 
ENGLISH LAW 


HE canon law of the Catholic church is an elaborate system, well 

thought out and thoroughly consistent with itself. It is the result 
of nearly two thousand years of development, was recently codified,’ 
and has been clarified by the work of numerous commentators as well 
as by long lines of decisions of the Roman Rota, the church’s highest 
court of appeal.* Incidentally, it is binding on the consciences of some 
three hundred and fifty millions of Catholics throughout the world, 
including over forty-one per cent. of the population of Canada. Some 
notes on this law as it affects nullity of marriage, and a comparison of 
its provisions in that regard‘ with those of the common law of England, 
should therefore be of interest to Canadian lawyers. 

The charge is often made that the Catholic church is inconsistent, 
in that while teaching that marriage is indissoluble, it in fact grants 
divorces, camouflaged as decrees of nullity. Such a charge could hardly 
be made by any lawyer, since every member of the profession must 
realize the radical difference between a decree of nullity, declaring that 
no valid marriage ever took place and a decree of divorce a vinculo 
matrimonii, dissolving a marriage proved to have been valid and binding. 
A divorce means that a valid marriage has turned out a failure, while 
a decree of nullity means that no marriage ever existed.’ The distinction 
is, of course, recognized by English law and is still further emphasized 
by a glance at the history of the subject. 


‘Wherever in this article ‘‘canon law” is referred to, unless the context indicates 
otherwise, the canon law of the Catholic church is meant. 

2Codex Canonici Juris, which went into force on May 19, 1918. [It contains 2,414 
canons, grouped under 107 titles, in 5 books. 

‘Decisions of immediate public interest, either as precedents or because of the 
attention that they have attracted, are reported promptly in Acta Apostolicae Sedis 
(referred to in these notes as “A.A.S."’). All other decisions are reported in Sanctae 
Romanae Rotae Decisiones seu Sententiae (usually shortened to Decisiones Rotae), but 
only after the lapse of ten years from the date of the judgment. Even then, fictitious 
names are often substituted, where it appears that the disclosing of the actual names 
would serve no useful purpose. The delay in reporting and the substitution, on occa- 
sion, of fictitious names, are a concession to the natural desire of the litigants in such 
cases, to avoid undue publicity. Both series of reports, which are in Latin, may be 
found in any diocesan chancellery or theological seminary. 

‘See Canons 1012 to 1143 both inclusive, 1553 to 1924 both inclusive, and 1960 
to 1992 both inclusive. 

‘Napier v. Napier, [1915] P. 184, per Pickford L.J., at p. 188; Reid v. Aull, 

1914) 32 O.L.R. 68, per Middleton J., at p. 75. 
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The Catholic church taught from the very beginning the indissolu- 
bility of marriage,® and by the tenth century this doctrine had become 
embodied in the civil law of every Christian country.’ In consequence, 
until after the reformation, divorces a vinculo matrimonti were unknown 
among Christians. Decrees of nullity and of separation a mensa et thoro,* 
were, however, frequently granted and were popularly known as ‘“‘di- 
vorces’’. The so-called divorce of Henry VIII was a decree of nullity, 
upon the ground that Catherine was the widow of Henry’s deceased 
brother and that the dispensation for the marriage, granted by Pope 
Julius II, was invalid. Even after the reformation, and down to the 
establishment of the divorce court in 1857, no English court had power 
to grant a divorce a vinculo matrimonii.’ In later times parliament, 
it is true, occasionally passed private acts dissolving the marriage tie. 
The first of these was in 1666, when John Manners, Lord Roos, who 
had obtained from his wife a ‘‘divorce’’ a mensa et thoro, was granted the 
right to marry again, upon the ground that otherwise he would be 
without legal heirs.'° This first parliamentary divorce is said to have 
given rise to great scandal, but it was repeated from time to time, with 
increasing frequency, until the establishment of the divorce court 
rendered the further intervention of parliament unnecessary. 

The question is often asked why, since marriage is a contract, it 
cannot be terminated by mutual consent. The answer of the state is 
that the contract of marriage results in the creation of a status! ter- 
minable only by the state. The Catholic church goes further and says 
that the marriage of two baptized persons (whether Catholics or not) 
when followed by consummation, is not only a contract resulting in a 
status, but is also a sacrament, resulting in a relationship," terminable 
only by death." It is sometimes said that the church, in refusing to 
recognize divorces granted by the state, is disloval or at least discourteous 

®Catholic Encyclopedia, vol. V, p. 56. 

7Ibid., vol. LX, p. 696. 

8For the canon law governing separation a mensa et thoro, see Canons 1128 to 1132 
both inclusive. 

*Rye v. Fuliambe, (1601) Moore K.B. 683, 72 E.R. 838; First Report of the Royal 
Commission on Divorce, 1853, p. 3; J. Ayliffe, Parergon juris canonicis Anglicant; or a 
Commentary on the Canons and constitutions of the Church of England (London, 1726, 
ed. 2, 1734), at p. 361. 

First Report of the Royal Commission on Divorce, 1853, p. 5. 


“Harvey v. Farney, (1881) 6 P.D. 35, at p. 48; Apted v. Apted and Bliss, [1930] 
P. 246, at p. 260. 

%Canon 1012. For an explanation of the Catholic doctrine regarding the nature 
of marriage see the encyclicals, (i) Areanum of Leo XIII, Feb. 10, 1880, 12 A.A.S. 385; 
and (ii) Casti Connubii of Pius XI, Dec. 31, 1930, (1930) A.A.S. 539. 

¥’Canon 1013. 
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to the state. The state and the church are, however, dealing with two 
different things, the one with a contract resulting in a status, and the 
other with a contract constituting a sacrament, resulting in a relationship. 

In the view of English law, a marriage is essentially the voluntary union 
for life of one man with one woman, to the exclusion of all others. If it 
is not that, it is not a marriage. The Catholic church takes the same 
view, but adds that the primary purpose of the union must be the 
procreation of children,” and that to be a completed marriage, there 
must be consummation." 

The canon law of the Catholic church regarding nullity of marriage 
corresponds to a great extent with the law of England, now in force in 
eight of the nine Canadian provinces. Their similarity need occasion 
no surprise when it is recalled that the canon law was binding on the 
church courts in England for many centuries before the reformation, 
and that before as well as since that event, much of it was incorporated 
into the statute and common law. Moreover, the ecclesiastical law, still 
administered by the courts of the church of England, derives its im- 
mediate origin from the canon law."? 

The possible grounds of nullity may be classified as follows :'* 

I. What the parties agreed to was not a marriage. 

II. One of the parties was physically incapable of consummating 
the marriage. 

III. One of the parties was below the legal age. 

IV. There was a valid subsisting marriage of one of the parties with 
another person. 





“Hyde v. Hyde and Woodmansee, (1866) L.R. 1 P. & D. 130, at p. 133. 

“Canon 1013. ‘Canon 1015. 

“Halsbury, Laws of England (ed. Hailsham, London, 1933), vol. XI, at pp. 425 ff. 
The development and systematizing of the English common law were, in their earlier 
stages, very largely the work of clerical judges, who were also canonists. Cf. Pollock 
and Maitland, in criticizing a statement of Blackstone's: “‘It is by ‘popish clergymen’ 
that our English common law is converted from a rude mass of customs into an articu- 
late system, and when the ‘popish clergymen’, yielding at length to the pope’s command, 
no longer sit as the principal justices of the king's court, the creative age of our medieval 
law is over. ... But as archdeacon he was bound to have a decent acquaintance 
with the canon law, and as justice he could not forget what he knew as archdeacon. .. . 
Viewed, therefore, from one point, the effect produced on English law by its contact 
with the romano-canonical learning seems immeasurable, or measurable only by the 
distance that divides Glanville’s treatise from the Leges Henrici’’ (Sir F. Pollock and 
F. W. Maitland, History of English Law (ed. 2, Cambridge, 1923), vol. I, at pp. 133, 134). 
Bracton, it should be remembered, was a priest and an eminent canonist (Sir William 
Holdsworth, History of English Law (ed. 3, London, 1923), vol. II, at pp. 232-3). 

18Cf. Halsbury, op. cit., vol. XVI, at p. 560, and W. Rayden and C. Mortimer, 
Practice and Law of Divorce (ed. 3, London, 1932), at p. 160. 
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V. The parties were not free to marry each other. 

VI. One of the parties was not free to marry at all. 

VII. One of the parties consented to the marriage only upon a 
specific condition and the condition was not fulfilled. 

VIII. There was no valid consent, for the reason that: 

(1) One of the parties was incapable of consenting, because of, 
(a) Insanity. 
(b) Lack of knowledge of the nature of marriage. 
One of the parties was mistaken as to the identity of 
the other party. 
One of the parties was mistaken as to what was taking 
place. 
One of the parties did not consent but was forced, through 
fear, to go through the form of a marriage. 

IX. The necessary forms were not complied with. 

X. The marriage has not been completed by consummation and 
there are good reasons for declaring it to be a nullity. 

XI. One of the parties is entitled to exercise what is known as the 
Pauline privilege, which consists of the right, upon accepting baptism 
to be relieved from a non-sacramental marriage with an unbaptized 
person, life with whom has been terminated or become intolerable. It is 
so named because of the fact that it rests on the specific authority of 
Saint Paul.'® 


With the exception of numbers VI, X, and XI, which are peculiar to 
canon law, all of the above are good grounds of nullity in both systems, 
although when we study their specific application, differences naturally 
appear. One of these differences may be shortly disposed of. In English 
law, apart from statute, where there is impotence or where the parties are 
below the legal age, the marriage is not void, but only voidable,?° whereas 
in canon law, no such distinction exists. If we except groups X and XI 
(which are in a class by themselves and are neither void nor voidable a/ 
initio, but only terminable under certain circumstances), a marriage is 
either valid or void. It is never voidable. This appears the more logical 


1 Cor. VII, 12-15. 
“°Rayden and Mortimer, op. cit., at pp. 160 and 35. Prior to 5 & 6 Wm. IV, c. 54 
1835), marriages within the forbidden degrees of consanguinity or affinity were voidable 
only and might be attacked in the lifetime of both parties, by anyone, whether interested 
or not. The legitimacy of the offspring of such a marriage not yet attacked, remained 
therefore, uncertain, so long as the parties lived, and was at the mercy of anyone who 
chose to launch an action. See J. B. Atlay, The Victorian Chancellors (London, 1906), 
vol. I, p. 115. In England, by 19-20, Geo. V., c. 36, marriages performed since May 
10, 1929, in which either party is under the age of sixteen years, are absolutely void. 
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' especially when it is noted that, in English law, delay however 
great in bringing action to have a voidable marriage declared void, is 
never of itself a bar to relief? and that a decree of nullity in the case of a 
voidable marriage always declares the marriage to have been void ab 
initio. The reason for the distinction is found in the fact that a voidable 
marriage is deemed valid for all purposes unless attacked in the lifetime 
of the parties,** whereas a void marriage is treated as a nullity for all pur- 
poses, without the necessity of a decree. In canon law, on the other hand, 
all marriages are treated as valid, unless attacked during the lifetime 
of the parties,”° and as no one is permitted to be a judge in his own cause, 
no one is justified in treating his putative marriage as invalid, without 
a decree of an ecclesiastical court declaring it a nullity.” 

In attempting to compare the two systems, difficulty is experienced 
because of the much greater variety of cases that have come before the 
church courts than have been dealt with by English judges. This is not 
surprising when it is recalled that the number of people subject to canon 
law stands to those governed by English law in the proportion of about 
eight to one, and that, the church being world wide, its courts are called 
on to deal with a much greater variety of social conditions and customs 
than are English tribunals. The result is that we frequently find 
decisions of the Rota that appear to fall within the principles of English 
law, for which no specific authority is to be found in the English reports. 

With these prefatory remarks, I shall proceed to discuss the canon 
law as to nullity under the various heads enumerated above, comparing 
it, when that is possible, with decisions of the English courts. 


view,” 


1. What the parties agreed to was not a marriage 


If a putative marriage is not a union for life, of one man with one 
woman, to the exclusion of all others, it is not a marriage in either English 
or canon law. This was the ratio decidendi of the Rota in the Marconi 
Case.27_ Guglielmo Marconi married Lady Beatrice O’Brien in March, 
1905, before an Anglican clergyman, both parties being then Anglicans. 
The bride’s mother had disapproved of the marriage, and Lady Beatrice 
herself was not anxious for it. Both ladies consented to it only on the 
specific condition, sine qua non, that, if the marriage proved unhappy, 
Marconi would not oppose an application for a divorce. The parties 


*1See remarks of Pickford L.J. in Napier v. Napier, [1915] P. 184, at p. 190. 

*Halsbury, op. cit., vol. XVI, at p. 472. But delay, combined with other circum- 
stances, may bea bar (B. v. B., [1935] S.C.R. 231). 

*™Rayden and Mortimer, op. cit., at p. 160. 

*“Halsbury, op. cit., vol. X, at p. 641. 

*%Canon 1972. *Canon 1014. 27(1927) A.A.S., 217. 
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lived together “though neither continuously nor always in the harmony 
becoming to husband and wife’’** till 1918, when they separated, and 
Marconi, later, secured a civil divorce, on the ground of her adultery. 
Evidence proving the condition was given by Lady Beatrice, her brother, 
her sister, Marconi, and the latter’s friend, Marcio Solari. The Rota 
held, confirming the judgment of the archepiscopal court of Westminster, 
that such a condition meant that the marriage was not for life and that 
the state that the parties agreed to enter was not therefore marriage. 

Contrast with this the decision in another case in which the names 
of the parties will be almost equally familiar to most readers,** Count 
Boni de Castellaine, who married Miss Anna Gould of New York on 
March 14, 1895, and was subsequently divorced by her, petitioned for a 
decree of nullity, based on evidence to the effect that Miss Gould had, 
prior to the wedding, told a number of her friends that if the marriage 
proved unhappy, she would get a divorce. The Rota, however, dis- 
missed the application, holding that the evidence fell far short of estab- 
lishing a condition, such as was clearly proved in the Marconi Case.*° 

No case similar to Marconi’s has, so far as I know, ever come before 
an English court, and it is perhaps idle to specylate as to how such a 
case would be decided, if it did. In principle, however, the English law 
is, in this respect, identical with the canon law. A marriage entered 
into specifically for a limited period, whether defined or undefined, would 
not be a union ‘“‘for life’’ and would therefore unquestionably be invalid. 
The fact that the parties contemplated that the union might endure for 
life, coupled with the manner in which it was agreed that it might be 
terminated, viz., by an unopposed application for a divorce, might, 
however, lead an English court to arrive at a different conclusion. 

The English case of Natchimson v. Natchimson*' may throw some 
lighton the matter. The parties, while domiciled in Russia, were married 
at Moscow in 1924. By the Soviet law, a marriage can be put an end to 
at any time at the will of either party, by a notice filed with a government 
official. Such a notice was filed by the husband in 1929 at the Russian 
consulate in Paris. The wife, claiming that they had acquired an English 
domicile, filed a petition asking for a judicial separation. The petitioner 
gave uncontradicted evidence that they had intended the union to be 
for life. The trial judge, however, held that a marriage contracted under 
a local law making it defeasible at the will of either party, did not comply 
with the essentials of marriage in English law and held that there was 
no marriage. The court of appeal reversed the decision, holding that 


28Judgment of the Rota. 70(1915) 7 Decisiones Rotae 20. 
8°See Canon 1084. #1[1930] P. 85, 217. 
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the marriage was valid, and pointing out that while undoubtedly English 
law required marriage to be for life, there was an essential distinction 
between a valid marriage and the possibility of its dissolution. Other- 
wise the result would be that no valid marriage would be possible in 
Russia. 

Another interesting case in which the definition of marriage in English 
law was applied, was Re Bethell, Bethell v. Hyldyard.** Christopher 
Bethell, an Englishman residing at Mafeking in Bechuanaland, went 
through the form of marriage according to the custom of the Baralong 
tribe, with Teepoo, a Baralong girl, who had issue by him a female child, 
ten days after his death. The legitimacy of the child and her capacity 
to inherit in England, were the questions to be decided. Polygamy 
prevailed among the Baralongs, although Bethell had only the one wife. 
The court pointed out that ‘‘the question must always be: Did the parties 
intend to contract marriage?’’,* 7.e., marriage as defined in English law, 
and drew from the evidence the inference that in this case they did not, 
but meant to contract no more than a Baralong marriage, which con- 
templated the possibility of polygamy. Such a marriage, not being 
‘a union of one man with one woman to the exclusion of all others’, was 
not a marriage under English law, and the child, being therefore il- 
legitimate, was held not entitled to inherit. 

The decision did not rest on any defect in the marriage ceremony, 
simple as that was. It is a well-settled principle of English law that 
while the essentials of a contract of marriage depend on the lex domicilii, 
the forms to be observed are regulated by the lex loci celebracionis.™ 
Had the evidence, therefore, established that Bethell and Teepoo had 
intended to contract a monogamous marriage, its validity would doubt- 
less have been upheld, despite the usual polygamous practices of the 
Baralongs. 

A similar case was Hyde v. Hyde and Woodmansee,® a petition for the 
dissolution of a marriage contracted in Utah, between two Mormons, 
whose church allowed polygamy, although, at the time of the marriage 
both parties to it were single. The court nevertheless held that, by the 
contract made by the parties themselves, polygamy was contemplated, 
and the union not being, therefore, of one man and one woman to the 
exclusion of all others, was not a marriage recognized by English law. 
There can be little doubt that had these three English cases come before 
the Rota, that court would have decided them as the English courts did. 


(1888) 38 Ch.D. 220. 8Ibid., per Stirling J., at p. 233. 

“Brook v. Brook, (1861) 9 H.L.C. 193, at p. 241; Brinkley v. Attorney-General, (1890) 
15 P.D. 76. 

(1866) L.R. 1 P. & D. 130. 
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Under canon law, as we have seen, the primary purpose of marriage 
is the procreation of children.* This does not mean, as so many igno- 
rantly suppose, that the church requires parents to have as many children 
as they can. There is an essential distinction between the existence of 
marital rights and their exercise. Unless the contract invclves the 
acquiring of the right at all times to actions fitted for the generation of 
children, there is no marriage;*7 but given the right, the parties may 
elect to abstain from its exercise, either temporarily, or even permanently. 
There are numerous instances of husbands and wives who, actuated by 
supernatural motives, have with the approval of the church, lived for 
part or all of their married lives without the exercise of the privileges 
which each had at all times a right to demand. Marital acts must, 
however, be fitted of their nature for the procreation of children. I, 
therefore, the marriage consent should be subject to a specific condition 
or agreement to the effect that, either permanently or even for a limited 
period (as, for instance, during the first year of marriage) all issue should, 
through the use of contraceptives, be prevented, there would be no 
marriage.** The publicity given in recent years to the new computation 
of what is called the “safe period’’ has given rise to questions which 
have not so far been dealt with in any reported decision of the Rota 
It is, however, the unanimous opinion of canonists who have written 
on the subject that if, by condition or agreement, the right to intercourse 
during fertile periods should be excluded, there would be no marriage. 

As the definition of marriage is not said, in any of the English cases, 
to be for the purpose of the propagation of the race, it may be that an 
English court would not consider an agreement that there should be no 
children as invalidating a marriage. The point has, however, so far as 
I know, never arisen. 


II. One of the parties was physically incapable of consummating the 
marriage 
This impediment is common to both systems* and is, I believe, the 
only indication in English law of the paramount importance of consum- 
mation. In neither system does sterility invalidate a marriage," but 
while not covered by specific authority, it is argued by commentators 
that, in canon law, when a man or woman, through human interference, 


*Canons 1013 and 1081. 7Canon 1081. 

38Coram Julien (1925) Decitsiones Rotae, vol. XVII, at p. 372. 

39F. J. Mahoney, ‘Matrimonial Consent and ‘The Safe Period’’’, in The Clergy 
Review (London, April, 1937), vol. XIII, no. 4, pp. 121 7. 

“Canon 1068; Rayden and Mortimer, op. cit., at p. 160. 

"Canon 1068; Rayden and Mortimer, op. cit., at p. 160. 
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is rendered incapable of sexual intercourse which per se is apt to produce 
offspring, no valid marriage is possible. 


III. One of the parties was below the legal age 

In English law, apart from statute, the legal age is fourteen for males 
and twelve for females,“ whereas in canon law it is sixteen for males 
and fourteen for females.** 


IV. There was a valid subsisting marriage of one of the parties with another 

person 

Here again the two systems are identical in principle. A practical 
difference arises from the fact that the church does not recognize the 
possibility of divorce between two baptized persons and that, therefore, 
a marriage with a divorced person, whose former spouse is still living, 
is invalid by canon law. Another difference is with respect to the 
presumption of death through absence. By English law a husband or 
wife who has been absent for seven years and is not known to be alive 
after reasonable inquiries have been made, is presumed to be dead.* 
The church demands a greater degree of certainty. By canon law, 
however long a time has elapsed since an absent husband or wife was 
last heard from, no presumption of death necessarily arises. The bishop 
must weigh all the circumstances and if he considers the circumstantial 
evidence sufficient to create a moral certainty of the death of the absent 
party, he may give permission to the other party to marry again.” 


V. The parties were not free to marry each other 

The most obvious cases, common to both systems, are consanguinity 
(blood relationship) and affinity (relationship through marriage) though 
the forbidden degrees differ.47 There is also in canon law, though not 
in English law, an impediment known as honestas publica, preventing 
marriage with certain relations of one with whom an invalid marriage 
has taken place or with whom there has been public or notorious con- 


“S. Woywod, A Practical Commentary on the Code of Canon Law (New York, 1926), 
vol. I, at p. 622. 

*Halsbury, op. cit., vol. XVI, at p. 564; and Ker v. Ker, [1934] S.C.R. 72, per 
Duff C.J.,at p.77. In England, by 19-20 Geo. V., c. 36, in the case of marriages per- 
formed since May 10, 1929, the legal age has been raised to sixteen for both males and 
females. 

“Canon 1067. “Halsbury, op. cit. (ed. Hailsham), vol. XIII, at p. 630. 

“Woywod, op. cit., vol. I, at p. 623. 

‘For the forbidden degrees in English law see Halsbury, op. cit., vol. XVI, at p. 566, 
n. (1); and in canon law, see Canons 1076 and 1077 and Woywod, op. cit., vol. I, at 


pp. 639 ff. 
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cubinage, but the prohibited degrees are in this case narrower than in the 
case of affinity through a valid marriage.** By canon law, the marriage 
of a Catholic with an unbaptized person, is void,*® unless a dispensation 
has been previously obtained.*° 

Another interesting impediment arises when, for instance, A, married 
to B, conspires with C to murder B (as not infrequently happens) or 
even commits adultery with C, under promise of marriage. In either 
event, a marriage, at any subsequent time, between A and C isa nullity.” 
This impediment is peculiar to canon law. 


VI. One of the parties was not free to marry at all 

Clerics in major orders (i.e., deacons, sub-deacons, and _ priests)* 
cannot contract a valid marriage,® and this is an impediment from which 
the holy see does not usually dispense.“ Such a dispensation has never 
been granted to a bishop. It was, for instance, refused to Talleyrand.™ 
Dispensations have been granted to priests but only very rarely. In the 
case of sub-deacons and even of deacons, dispensations have been more 
common, especially in recent times. In some of the eastern Catholic 
rites and among all non-Catholic eastern Christians, married men may 


“Canon 1078. "Canon 1070. 

Canons 1071 and 1061. In re Bozzelli’s Settlement, {1902| 1 Ch. 751, the marriage 
in Italy of an English woman domiciled there, to her deceased husband's brother also 
domiciled there, with a papal dispensation, which rendered the marriage valid in Italy, 
was held valid in England, although, had the woman's domicile been English, it would 
have been held void. In Sottomayer (otherwise De Barros) v. De Barros, (1879) 5 P.D. 
94, the marriage in England of a Portuguese subject domiciled in England, to his first 
cousin, a Portuguese domiciled in Portugal, without a papal dispensation, the absence 
of which rendered the marriage void in Portugal, was held valid. This latter decision 
rested on the principle that where one of the parties to a marriage is domiciled in England 
and the marriage is performed there, the English courts will not regard the validity 


of the marriage as affected by the law of the domicile of the other party (Brook v. Brook, 
1861) 9 H.L.C. 193). 


Canon 1075 

Canon 949. Inthe Latin rite the subdiaconate is a major order; but in the eastern 
rites, both Catholic and dissident, it is a minor order, and the marriage of a subdeacon 
is valid (Woywod, op. cit., vol. I, at p. 629). 

SCanon 1072. “Woywod, op. cit., vol. I, at p. 629. 

The application was in 1802. Following on the conclusion of the concordat with 
Napoleon (July 15, 1801), Pius VII, by brief of July 29, 1802, granted the necessary 
dispensations to certain priests who had been led astray during the revolution and 
had contracted marriages, but who had later returned to the church. Talleyrand, 
however, being a bishop, his petition was refused, although supported by the French 
government (B. de Lacombe, La Vie priviée de Talleyrand: Son émigrations, son mariage, 
sa retraite, sa conversion, sa mort (Paris, 1910), pp. 128 ff.; Mourret, Histotre générale 
de l’Eglise: L'’Eglise et la Révolution (1775-1823) (Paris, 1914), p. 325: J. Bricout 
Dictionnaire pratique des connaissances religieuses (Paris, 1928), tome VI, pp. 566-7. 
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be ordained deacons and priests (though never consecrated bishops) but 
in no eastern Christian church (with the sole exception of the Nestorian) 
can a priest or deacon contract a valid marriage after ordination. Aman 
or woman who is a member of a recognized religious order and who has 
taken what are known as solemn vows, cannot contract a valid marriage. 
But although a person who has taken the simple vow of chastity is 
forbidden to marry, a marriage entered into contrary to the prohibition 
is not on that account invalid.” 


VII. One of the parties consented to the marriage only upon a specific 
condition and the condition was not fulfilled 

In canon law conditions limiting the consent to a marriage are treated 
as follows: 

(1) If the condition relates to a future event which is either necessary, 
impossible, or sinful, but not contrary to the essence of marriage, the 
condition is without effect. 

(2) If the condition relates to the future and is contrary to the 
essence of marriage, the condition renders the marriage void in any 
event, since what the parties intended was not a marriage. 

(3) If the condition relates to the future and is licit and if it is not 
complied with, the marriage is void. 

(4) If the condition is that a statement by the other party as to 
something in the past is true and it is found to be untrue, the marriage 
is void.*” 

An example of this last class of condition is afforded by the decision 
of the Rota in the case of B.C. and P.D.5* The woman there agreed 
to marry the man upon the specific condition, clearly proved, that he 
had never had a mistress. She left him in the following year on discover- 
ing that he had had a mistress and obtained a judicial separation from 
the civil courts. She later applied to the proper church court for a 
decree of nullity, which was granted. The defensor vinculi appealed 
to the Rota, but after a long argument the decision was affirmed. The 
judgment points out that while a mistaken belief on her part as to his 
past conduct would not have invalidated the marriage, even though 
had she known the truth she would not have married him, an actual 
condition would. Similarly, when the matter relates to something to 
be done in the future, there must have been, to affect the validity of the 
marriage, an actual conditional consent. A mere broken promise wil! 
not invalidate a marriage, even though without it the promisee would 
not have entered into the marriage. It should also be noted that the 


*Canon 1058. Canon 1092. 58(1918) A.A.S. 388. 
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consent of the mind is always presumed to correspond with the words 
spoken®® and that an alleged condition will not be considered by an 
ecclesiastical court, unless the condition is externally manifested in such 
a way that ample proof of it can be furnished.’ Finally, it must be 
proved that the condition was adhered to up to the very moment of the 
giving of the marriage consent.’ It must not be supposed that the 
church approves of conditional marriages. On the contrary, it empha- 
tically condemns them. But if the parties enter into such a marriage 
without disclosing the fact to the priest, the church courts cannot do 
otherwise than declare that, the condition having failed, there was no 
valid marriage. The church cannot treat as absolute a consent that 
was merely conditional. 

I am not aware of any actual decision of an English court declaring 
such a marriage null. The canon law on the point was, however, cited 
with approval by Sir Francis Jeune in the case of Moss v. Moss. He 
quotes a long passage from Ayliffe,” indicating a number of cases in 
which, by canon law, a marriage is void, one of which reads as follows: 
‘The third species is what we call error fortunae; and is when I think 
to marry a rich wife and in truth have contracted marriage with a poor 
one. But this error does not, even by the Canon law, dissolve a marriage 
contract, made simply and without any condition subsisting. But ‘tis 
otherwise by that law if I have contracted with a person to marry her 
upon condition that she is worth so many thousand pounds and the 
condition is not made good."’ This is exactly the distinction drawn by 
the Rota; and at the close of the quotation Sir Francis Jeune says: ‘‘The 
above is, as I believe, the correct view of the English law.”’ 

The case before him was a petition for nullity by a husband who had, 
after the marriage, discovered that his wife was pregnant by another 
and the court held that, there having been no condition, the marriage 
was valid. 


VILL. There was no valid consent for the reason that: 
(1) One of the parties was incapable of consenting 
(a) Because of insanity: This impediment is common to_ both 
systems. They differ, however, in that in canon law the marriage of 
an insane person during a lucid interval is valid, whereas by English law 
a person who has been found lunatic by inquisition is incapable of 
marrying, even during a lucid interval.*“* Where a person has not been 


found lunatic by inquisition, the two systems apply the same test, 


Canon 1086. *Woywod, op. cit., vol. I, at p. 661. 6\ Thad. 
11897] P. 263, at pp. 272, 273. “Avliffe, op. cit., at p. 361. 
“Turner v. Mevers, (1808) 1 Hag. Con. 414 
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namely, whether at the time of the marriage the party was free from the 
influence of insane delusions on the subject of marriage and was capable 
of understanding the nature of the contract and the duties and respon- 
sibilities thereby created.® 

(b) Because of lack of knowledge of the nature of marriage: In canon 
law, the matrimonial consent cannot be validly given unless the con- 
tracting parties know at least that marriage is a permanent union between 
a man and a woman for the procreation of children,® but such knowledge 
is always presumed in persons who have reached the age of puberty. 
English law is substantially to the same effect.*7 The case of Maria Hin 
and Tsi-cheng-Lin® is a decision of the Rota illustrating this principle. 
Tsi-cheng-Lin, a man of thirty, but with less intelligence than that of a 
boy of seven, married Maria Hin, aged thirteen, the marriage having 
been arranged by the groom's father. It transpired that the young man 
had no conception of the nature of married life or of marital relations. 
When his wife took a lover, he made no objection, welcoming him as 
lover and showing no realization of the fact that his own rights were 
being invaded. Finally he left her and she, having become a Christian, 
petitioned for a decree of nullity, which was granted. In the English 
case of Harrod v. Harrod*® a similar test was applied—namely, did the 
parties understand that they were agreeing to cohabit together for life, 
to the exclusion of all others? This was not an application for a decree 
of nullity, but a contested succession. It was contended that the 
deceased woman, a deaf-mute, because of her alleged lack of intelligence, 
was not competent to contract a valid marriage and that her son was 
therefore illegitimate, but the court found otherwise. Previous to her 
marriage, as the judgment points out, 


she had been living with a married couple (her sister and brother-in-law) and 
must have known that they lived together in a manner different from unmarried 
persons like herself. She remained up to the time of her own marriage perfectly 
respectable and chaste. . . . A child was born of the marriage in due time and 


* Hancock v. Peaty, (1867) L.R. 1 P. & D. 335; Durham v. Durham, (1885) 10 P.D. 
SO; Jackson v. Jackson, [1908] P. 308: Chertkow v. Feinstein, {1929] 2 W.W.R. 257, 
1929] S.C.R. 335. 

*Canon 1082. 8*Harrod v. Harrod, (1854) 1 Kay & J. 4. 

®5(1921) A.A.S. 54. The local courts gave judgment of nullity, from which the 
defensor vincult appealed to the Rota. On the argument there, it was suggested on 


behalf of the applicant, that if the court was of opinion that the marriage was valid, 
she should, on the facts, be entitled to the Pauline privilege. To claim this relief she 
would, however, have been obliged to begin her proceedings de novo, by applying to the 
holy office for a fiat. Moreover, the Rota was without jurisdiction. See infra, under 
“Procedure”. 

69/1854) 1 Kay & J. 4. 
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not sooner. She who. . . had remained chaste until this time, after the celebra- 
tion of the marriage and not before, allowed the communication of her husband. 
That shows that she was aware she had performed a solemn act, imposing new 
duties and she was constant to her husband during the rest of her life, a period 
of nearly thirty years. 


He therefore found the son to be legitimate. 

The Earl of Portsmouth v. The Countess of Portsmouth,’® in which a 
decree of nullity was granted to the earl, on the ground of his lack of 
intelligence, more nearly resembled the Maria Hin Case, but in that case, 
though the earl was clearly feeble-minded and not insane, he had been 
found by inquisition to be a lunatic, which would alone have rendered 
the marriage invalid. 

(2) One of the parties was mistaken as to the identity of the other party. 
Ayliffe, as to this, says: “The first is styled error personae, as when I 
have thought of marrying Ursula; yet by my mistake of the person I have 
married Isobella. For an error of this kind is not only an impediment 
to a marriage contract, but it even dissolves the contract itself through 
a defect of consent in the person contracting.”’”' And Sir Francis Jeune 
adds that this is, in his view, a correct statement of English law.” 

(3) One of the parties was mistaken as to what was taking place, because, 
for instance, of drunkenness or of a mistaken belief that the ceremony 
was acharade. This, again, is common to both systems.” 

(4) One of the parties did not consent, but was forced, through fear, to go 
through the form of a marriage. Canon law and English law agree that 
consent is essential to a valid marriage. Where there is not free consent, 
there is no marriage and, as the canon law states, no substitute for this 
consent can be supplied by any human power.” In consequence, the 
canon law provides specifically that a marriage is invalid if contracted 
under the influence of force or of grave fear, so that the party was forced 
to choose marriage as a means to free himself from the force or fear. 
No lesser fear will have this effect, even though it caused the contract 
to be made.” This defect is known in canon law as vis et metus and a 
special form of it as metus reverentialis, when the pressure is exerted by 
a parent or by someone in a similar position of authority. In such cases 


the Rota has laid down the following rules:” (i) a trifling degree of fear 


70(1828) 1 Hag. Ecc, 355 (Arches Court of Canterbury). 

"Avliffe, op. cit., quoted in Moss v. Moss, [1897] P. 263, at p. 272 

?Jbid., at p. 273; see also Canon 1083. 

*Halsbury, op. ctt., vol. XVI, at pp. 561-2; Sullivan v. Sullivan, (1818) 2 Hag. Con. 

at p. 246. 

*“Canon 1081. ‘Canon 1087. 

*F. J. Sheed, Nullity of Marriage (London, 1931), at p. 37, a work of which free 
use has been made in the preparation of this article 
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is not a ground for nullity, where for instance the girl has been subjected 
not to threats, but merely to arguments; (ii) when there is consent to a 
marriage, mere absence of affection does not invalidate it; (iii) allegations 
of fear must be conclusively proved. 

Under this head the much discussed Marlborough Case will naturally 
occur to the reader. The judgment of the Rota is quite long,”’ but the 
salient facts established by the evidence may be summarized as follows. 
Miss Consuela Vanderbilt, at the age of seventeen, was passionately in 
love with one R, to whom she was secretly engaged. Her mother, when 
she heard of it, resisted violently and exerted all her influence to prevent 
her daughter’s marriage to the man. Instead, she determined to marry 
her daughter to the Duke of Marlborough, who upon the mother’s 
invitation spent fifteen days with the family, in September, 1895. On 
the day before his departure he proposed to Consuela, who without 
answer, fled to her mother in dismay, protesting against an engagement. 
Mrs. Vanderbilt, thereupon, without her daughter’s knowledge or con- 
sent, published an announcement of the engagement in the public press, 
although the daughter had not accepted the duke. The latter then 
terminated his visit, returning only just before the wedding, which took 
place in November, 1895. The petitioner swore positively that her 
marriage to the duke was under the strongest pressure from her mother 
and according to the latter’s absolute will. She added ‘‘My mother. . . 
said that I must obey, that I had no right to chose a husband, but must 
take the man of her choice."’ Mrs. Vanderbilt, the mother, swore: 
“IT forced my daughter to marry the Duke. I always had an absolute 
influence over my daughter. . . when I gave an order, no one argued. 
Therefore, I did not ask her, I commanded her to marry the Duke. 
When I told my daughter that she must marry him, she was completely 
overcome and replied that she could not marry him.’’ Mrs. Vanderbilt's 
sister swore: ‘The marriage was imposed by my sister on her daughter 
who. . . wanted to marry someone else.’’ When asked whether this 
was not simply persuasion, the witness replied, ‘‘Not persuasion at all, 
but absolute coercion’. The petitioner swore that she had a great 
aversion to the duke. The mother, on the day of the wedding, placed 
a guard at her daughter’s bedroom door, so that no one might have 
access to her or even speak to her. The duke swore that, twenty davs 
after the wedding, she told him “that her mother had insisted upon her 
marrying me...and that every sort of constraint, pushed even to 
physical violence, had been employed to attain her end"’. The parties 


77(1926) A.A.S., 601. An English translation of the judgment of the Rota is given 
in full in Sheed, op. cit., at p. 63. 
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separated in 1905, obtained a civil divorce in 1920, and both remarried. 
In 1925 the lady began an action for nullity in the court of the bishop of 
Southwark, within whose diocese the duke resided. The court granted 
a decree of nullity which was confirmed by the Rota, and in view of the 
evidence it is difficult to imagine how the court could have come to a 
different conclusion. 

The decision has been criticized upon the ground that the parties 
had lived together for ten years and that two children had been born 
to them. No doubt these circumstances would naturally lead any court 
to scrutinize with especial care the evidence offered in support of the 
application, but they are otherwise irrelevant. The maxim quod ab 
initio non valet, in tractu temporis non convalescet is common to English 
and canon law,’* and in both systems cohabitation, for however lengthy 
a period, can never render a void marriage valid. Moreover, as pointed 
out by the Rota, the petitioner was quite unaware of her right to a decree 
and her delay in applying for it was, therefore, without significance. 

The nearest English case that I have been able to find is Scott v. 
Sebright,”” in which Mr. Justice Butt states the law to be as follows: 
“The Courts of law have always refused to recognize as binding contracts 
to which the consent of either party has been obtained by fraud or duress 
and the validity of a contract of marriage*® must be tested and determined 
in precisely the same manner as that of any other contract.”*! The 
petitioner in that case was an heiress of twenty-two who had been for 
some time engaged to the respondent, of whom she was at first very fond. 
Later he induced her to endorse notes for his accommodation, and when 
demands were made on her for payment and bankruptcy proceedings 
threatened, he alleged that the only way to avoid that disgrace was to 
marry him. Moreover, at the registry, he told her that if she did any- 
thing to indicate that she was not acting freely, he would shoot her. 
The court found on the evidence that 


long before the ceremony was gone through the feelings of this young lady 
towards the respondent were such that of her free and unconstrained will she 
never would have married him; that she had been reduced by mental and bodily 
suffering (i.e., due to the monetary claims against her) to a state in which she 
was incapable of offering resistance to coercion and threats which in her normal 
condition she would have treated with the contempt that she must have felt 
for the man who made use of them; and that, therefore, there never was any 
such consent on her part as the law requires for the making of a contract of 
marriage. 


*®Broom's Legal Maxims (ed. 9, London, 1924), at p. 123. 

*9(1886) 12 P.D. 21. See also Bartlett v. Rice, (1894) 72 L.T.R. 122; Cooper v. 
Crane, [1891] P. 369; Clarke v. Clarke, [1896] P. 1. 

Scott v. Sebright, (1886) 12 P.D. 21, at p. 23. 


*'J.e., in so far as consent is concerned. There are, of course, other requirements. 
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The evidence showed that the marriage had never been consummated, 
but apart from legislation, that fact appears to be irrelevant in English 
law. In this connexion Cooper v. Crane*® may be referred to, where 
the petitioner sought a decree of nullity upon the ground that she had 
been tricked into marrying the respondent, who had threatened, if she 
did not do so, to blow his brains out. The court, however, held that 
the evidence fell short of establishing that there was not free consent, 
and dismissed the petition. In this case also, there had not been 
consummation. 

Under this head comes the canon law defect of raptus, not known to 
English law. Where a man abducts a woman without her consent, with 
a view to marrying her, there can be no valid marriage so long as she 
remains in his power whatever evidence there may be of her ultimate 
consent.** This rule was applied in the Manchurian case of Iang-k’cou- 
tze and Ouang-i-Chan.* The girl, though carried off and kept under 
armed guard, professed her entire willingness to marry her abductor. 
She, however, escaped after the ceremony and applied for a decree of 
nullity, which was granted. 


IX. The necessary forms were not complied with 

In the view both of English and of canon law the parties themselves 
by their consent, make the marriage.“ Their consent is not, however, 
sufficient. Both systems impose certain conditions that must be com- 
plied with for a valid marriage. In Ontario, for example, these require- 
ments are embodied in the Marriage Act.*7 Among other things, either 
the banns must be proclaimed in the parish church of the parties at 
least one week before the ceremony or else a licence must be procured 
or a certificate issued. Failure to comply strictly with all such require- 
ments renders the marriage void.’ The publication of banns is also a 
requirement of the canon law. The chief essential in that system is, 
however, that where one of the parties is, or both are, Catholics, the 
marriage must take place in the presence of the bishop or his designate 
or of the parish priest or his designate, and of two Catholic witnesses.*? 


“Halsbury, op. cif., vol. XVI, at p. 590, n. (x). 

8/1891] P. 369 “Canon 1074. (1918) A.A.S. 207. 

*“Woywod, op. cit., vol. I, at p. 649; Harrod v. Harrod, (1854) 1 Kay & J. 4 

*7R.S.0. 1927, c. 181. 

88 Midgley v. Wood, (1861) 30 L.J. P.M. & A. 57; Wormald v. Neals, (1868) 19 
L..T.R. 93; Lawford v. Davies, (1878) 4 P.D. 61. But see Catterall v. Catterall, 
1847) 1 Rob. E. 580, where it was held by Dr. Lushington that a New Zealand marriage 
which did not comply with the provisions of a local act, could not be treated as a 
nullity, where the act did not so provide. 

Canon 1094. But while the two witnesses are required to be Catholics, the fact 
that they are not does not render the marriage void. 
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If this requirement is not complied with, the marriage is said to be 
clandestine and the canon law renders it absolutely void.°° Save for the 
necessity of the presence of the witnesses, the law of England, apart 
from statute, makes similar provision. At common law, it was necessary 
that the parties should take each other for man and wife in the presence 
of an episcopally ordained clergyman, before the reformation a priest 
and after the reformation, a priest or deacon of the established church.*! 

There is in canon law, one exception to the rule requiring the pres- 
ence of a priest. Where the presence of a priest cannot be had and the 
parties cannot go to one without great inconvenience, and where it 
appears that these conditions are likely to continue for at least a month, 
a marriage may be validly and lawfully performed without a priest, 
in the presence of two lay witnesses.” 


X. The marriage has not been completed by consummation 

As already pointed out, by canon law a marriage, though otherwise 
valid, is not complete until there has been consummation.” An un- 
consummated marriage (matrimonium ratum) is put an end to auto- 
matically, if either party take solemn vows in a religious order.“ It may 
also be terminated upon the application of one of the parties,® for good 
and sufficient reason,® but only by a decree of the holy see.*? A decree 
of the pope terminating a marriage alleged to have been unconsummated 
is not, however, infallible. Should he have been misled by false evidence 
and should consummation have in fact taken place, the decree would 
be of no effect, since if a marriage, otherwise valid, between baptized 
persons has been completed by consummation, it is Catholic doctrine 
that no power on earth can put an end to it.*° 

As an example of what has been deemed a good and sufficient reason 
for putting an end to a marriage which has not been completed by 
consummation, a Canadian case may be mentioned in which the husband 
discovered after the marriage ceremony that the lady was pregnant by 
another man. The marriage had not been consummated and was 
terminated by a decree of the holy see. This could not have been done 
by an English court as, by English law, the marriage is complete and 


the parties are man and wife as soon as the declaration and contracting 


As to the validating of an invalid marriage, see Canons 1133 to 1141, both 
inclusive. 

Rv. Millis, (1844) 10 Cl. & F. 534 (HLL. 

“Canon 1098. *Canon 1015. *Canon 1119. “Canon 1973. 

*Canons 1118 and 1119; Woywod, op. cit., vol. I, at pp. 707, 708. For the 
procedure on such an application see a lengthy decree of the sacred congregation of the 
sacraments (1923) A.A.S., pp. 389-430). 

"Canon 1119 *Canon 1118. 
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words are spoken.*® In the report of the case of Moss v. Moss! it is 
not stated whether or not there had been consummation, as the point 
would have been irrelevant. In the Canadian case just mentioned, had 
there been consummation, a decree terminating the marriage could not, 
of course, have been granted. In such a case the canon law is identical 
with the English law as embodied in Moss v. Moss. It should be added 
that where there has been cohabitation, consummation will be presumed, 
a presumption that it would require very cogent evidence to displace.’ 


XI. One of the parties is entitled to exercise the Pauline privilege 

By canon law a marriage between two unbaptized persons, though a 
valid marriage, is not a sacrament and not, therefore, necessarily in- 
dissoluble. If one of the parties, later, accepts baptism and the other 
either refuses to live with the baptized party or so acts as to make life 
together intolerable, the unsacramental marriage may be terminated. 
These are the specific conditions laid down by Saint Paul.'” As a 
prerequisite to the granting of the privilege, the applicant must ask the 
other party (i) whether he (or she) wishes to accept baptism and, if not, 
(ii) whether he (or she) is willing to live peaceably in marriage, without 
interfering with the religious obligations of the applicant; and only upon 
proof that these questions have been asked and answered in the negative, 
will the application be considered. When the privilege is granted,'™ 
the former marriage stands dissolved only from the date of a new 
marriage.’ 

As an example of circumstances that have been held to entitle an 
applicant to exercise the Pauline privilege, a recent case that attracted 
some public attention may be mentioned. The admirers of the screen 
star Maureen O'Sullivan, reputed to be a devout Catholic, were surprised 
at the public announcement, in September, 1936, of her marriage to 
John Farrow, the scenario writer, a divorced man. The explanation 
was that Mr. Farrow, then an unbaptized Christian, had married a 
Jewess, whom he had subsequently divorced. Later, having become a 
Catholic, and having been of course baptized, he applied for, and was 
granted, the Pauline privilege. His marriage to Miss O'Sullivan was, 
therefore, canonically regular. 


DISPENSATIONS 


By the canon law certain impediments to marriage may be removed 
by the previous issue of a dispensation. This must usually be obtained 





"See n. 80. 1009/1897] P. 263. Canon 1015. 
12] Cor. VII, 12-15; Canon 1120. 
'8Canon 1121; Woywod, op. cit., vol. I, at p. 709. '%Canon 1126. 
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from Rome’ and will not be granted for the mere asking. Good reason 
must be shown for a departure from the general rule." The power to 
grant dispensations is, moreover, limited to certain prohibitions of 
ecclesiastical origin, as, for instance, that against marriage between a 
Catholic and an unbaptized person, or within the prohibited degrees 
of consanguinity or affinity. Dispensations, however, permitting 
marriages between parties related in the ascending or descending scale, 
even if only by affinity, are very rarely granted and then only under 
very exceptional circumstances. In arecent Canadian case, for instance, 
a dispensation permitting a man to marry his father’s widow was refused, 
although the granting of it would have put an end to a public scandal. 
Where an essential element of marriage is lacking, the defect cannot be 
remedied by a dispensation.'*? Where, for instance, there is no consent, 
there is no marriage and the church cannot make one, by dispensation 
or otherwise. Dispensations in the case of clerics in major orders have 
been already referred to. 


PROCEDURE 


There is in every Catholic diocese a court for the trial of matrimonial 
and other causes, with exclusive jurisdiction over Catholics residing in 
the diocese.'°* It is presided over by the ordinary and at least three 
other priests skilled in canon law'®? must act as judges. To this court 
all persons within its territorial jurisdiction must resort for the solution 
of all questions involving the validity of a marriage, however clear the 
case may seem to them to be. Attached to every court, including 
appellate courts, are two priests versed in canon law, known respectively 
as the prosecutor (promotor justiciae) and the defender of the marriage 
bond (defensor vinculi),"'° the latter of whom must oppose every applica- 
tion for a decree of nullity."" Litigants may, in addition, if they so 
desire, be represented by counsel of their own selection." There is, 
therefore, no such thing as an undefended action. Each case is tried 
on an issue joined in pleadings, known respectively as a ‘‘complaint’’ 
and an “answer’’.""’ No one other than one of the parties to it, is 
permitted to attack the validity of a marriage; save that, in cases that 
are of their nature public, the prosecutor may do so.!"4 


An appeal lies from the court of a suffragan to that of his archbishop 


‘Canons 81, 82, and 83. '6Canon 84. 

'7Woywod, op. cit., vol. 1, at p. 649. Canons 1573 and 1964, 

'9Canons 1574 and 1596. By Canon 1990 the bishop is given power, in a very 
clear case, with the concurrence of the defensor vinculi, to dispense with a formal trial. 

Canons 1586 and 1967. 'NCanons 1967 and 1968. 

"Canon 1655 "Canons 1726, 1727, and 1728 “Canon 1971. 
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and in cases originating in the latter, to the bishop’s court established 
as the archbishop’s appellate tribunal.'® A further appeal lies to the 
Rota,"® to which a party may also appeal per salitum, from the trial 
court.!!7 It is, moreover, common practice, in cases of difficulty, for the 
trial court to refer the case to the Rota, without itself rendering any 
decision. As a consequence, practically every case of real difficulty is 
dealt with, sooner or later, by the Rota. 

The defensor vinculi is obliged to appeal every case in which a decree 
of nullity has been granted, unless the petitioner’s right to it is too clear 
for argument."'S Where the first appeal is dismissed, the defensor vinculi 
of the appellate court is under similar obligation to appeal to the Rota, 
unless he feels that an appeal would be useless." Compare this pro- 
cedure with that adopted in England, where the king’s proctor intervenes 
only under special circumstances, and with that followed in Canada, 
where the provincial attorney-general (who is supposed to perform the 
same functions) rarely if ever appears.'*° In consequence, the great 
majority of divorce cases, both here and in England, are undefended, 
and collusion is undoubtedly common. 

In petitions for the Pauline privilege and for the termination of 
unconsummated marriages, a somewhat different procedure is followed. 
The first step in either case must be an application for a fiat permitting 
the local court to proceed with the trial. This must be obtained, in a 
case of the Pauline privilege, from the congregation of the holy office and 
in a case of an unconsummated marriage, from the congregation of the 
sacraments. When the fiat is received, the local court proceeds to try 
the case in the ordinary way, save that while it may express an opinion, 
it cannot give judgment. Instead, the record is transmitted, in a case 
of the Pauline privilege, to the congregation of the holy office, which is 
alone empowered to deal finally with the application, and in a case of 
an unconsummated marriage to the congregation of the sacraments, for 
submission to the pope.!! 

On September 10, 1936, new and elaborate regulations governing 
procedure in matrimonial causes, were issued by the holy see. These 
regulations do not in any way alter the canon law, but merely define 
more precisely the procedure that must be followed in trial courts. The 
regulations, 240 in number, are divided into sixteen chapters, entitled 
as follows: Competence and constitution of the court; Prosecution and 


18Canon 1594. 16Canon 1598. N7ICanon 1599. 
"8Canon 1986. "9Canon 1987. 


120Newson v. Newson and Davidson, [1936] O.R. 117. See remarks of Middleton 
J.A. at p. 129. 
21Canons 1962 and 1963. 
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defence; Witnesses; Evidence; Expert witnesses; Relevance and _ir- 
relevance; Judgment; Appeal; Recision; Expenses. The importance of 
correct procedure is further emphasized by a requirement that diocesans 
should select capable young priests and send them to Rome for training 
in ecclesiastical jurisprudence.'** 


EFFECT OF A DECREE 


The civil effect. While the Catholic church claims exclusive juris- 
diction over the subject of marriage,'™ that jurisdiction is enforceable 
only in foro conscientiae. It is not claimed that, apart from civil legisla- 
tion, the canon law has or can have any civil effect,'** save in countries, 
like Malta, where the canon law has been adopted as the law of the land. 
The church's laws are purely domestic, binding only on the consciences 
of its members. It will often happen, therefore, that parties may be 
married in the eyes of the civil law and yet not married in the eyes of 
the church, or vice versa. Naturally, it is usual for a Catholic who has 
been granted a decree of nullity by the church courts, to endeavour to 
supplement it by a similar decree or by a decree of divorce, from the 
civil courts. Where the facts justify the granting of any such relief, 
it is in the public interest that a party's civil status should correspond 
with his status in the eyes of his church. Where the facts do not justify 
the granting of relief by the civil courts, the parties must only take the 
consequences; but in view of the very large number of persons in Canada 
who are living in unmolested marital relations, relying for release from 
former marriages on United States divorces obviously invalid, the con- 
sequences need not be greatly feared. 

Spiritual effect. The church courts, including the Rota, do not 
profess to be infallible. A decree of nullity does not put an end to a 
valid marriage. The decree constitutes no more than an opinion, on 
which the parties may act without sin. Hence the futility of a Catholic 
deliberately deceiving or misleading the court. He would not be justified 
by a decree so obtained in contracting a subsequent marriage and he 
would be guilty of the added sin of sacrilege. A case of nullity in the 
church courts is, moreover, never finally closed, but may be reopened 
at any time, upon the discovery of new evidence.'*® This is analogous 
to the case of a person who acts on the presumption of English law that 


a husband or wife who has been absent for seven years and is not known 


322(1936) A.A.S., at pp. 313-72. '2Canons 1016 and 1960. 
'4Canon 1961. '%Canon 1989. 
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to be alive, is dead. A second marriage is not bigamous, but upon the 
return of the absent spouse, the former marriage stands.'*° 

Position of offspring. In English law a decree of nullity bastardizes 
the children.'*7_ In canon law, on the contrary, children of a putative 
marriage, in entering into which one at least of the parties acted in good 
faith, conceived while that good faith continues, are deemed legitimate.'*® 
English law is the more logical, while canon law is the more charitable. 


ANNULMENTS BY QUEBEC COURTS 


The matter of the decrees of nullity, granted from time to time by 
the Quebec courts, and often so severely criticized, is not germane to the 
subject of this paper. The canon law in force in Quebec does not differ 
from that in force in other places, nor is it claimed to have of itself any 
greater civil effect there than it has elsewhere. The question involved 
in these Quebec cases is as to how far, if at all, the canon law has been, 
by legislation or otherwise, made part of the civillaw. This is a question 
of Quebec jurisprudence, with which I am neither competent nor called 
upon to deal. If the present law is obscure or unsatisfactory, the 
responsibility for amending or changing it rests with the Quebec legis- 
lature and, ultimately, with the people of Quebec. 


SOME STATISTICS 


In the eleven years from 1920 to 1930 both inclusive, the Rota dealt 
with 442 cases of which 95 were rehearings on new evidence of cases 
previously dealt with. Deducting these we find that, with a population 
of three hundred and fifty million Catholics throughout the world, the 
Rota in eleven years dealt with only 347 cases. Of these 175 were 
granted and 172 refused, or an average of about sixteen decrees of nullity 
granted per year.'* In the four years ending with 1930, 207 cases were 
heard in which 111 paid their own expenses and 96 were too poor to 
pay anything. Of the 111, 39 or 40 per cent. were successful, and of 
the 96, 40 or 41 per cent. were successful.'° 

Through the kindness of the chancellors, I have been furnished with 
full particulars of the matrimonial cases dealt with during the five-year 


%6Cf. Canadian Criminal Code, s. 308; R. v. Smith, (1857) 14 U.C.Q.B. 565; 
Halsbury, op. cit., vol. XIV at p. 560, n. (h); English v. English, [1928] 1 W.W.R. 14. 

'27Where a marriage is declared to have been void ah initio, and there is no law 
protecting the status of the children of the union, it must obviously follow that they are 
illegitimate. See also Atlay, op. cit., vol. I, at p. 115. 

28Canons 1015 and 1114. ~=—'*°Sheed, op. cit., at p. 71. = '°Sheed, op. cit., at p. 72. 
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period from 1931 to 1935, both years included, in the courts of the forty- 
seven dioceses through which the affairs of the Catholic church in Canada 
are administered. Twenty-three reported that they had not had a single 
case and several added that there had never been a case since the diocese 
was established. In the remaining twenty-four dioceses 277 petitions 
were filed, made up as follows: 


Applications for the termination of non-consummated marriage.......... 26 
Applications for the Pauline privilege ere “oe 
Applications for decrees of nullity, properly so called . .247 


Total a ies asa 


These figures include all cases pending at the commencement of the 
five-year period. 


Granted 74 
Refused....... , 

Withdrawn eal See 
Pending in the local courts. 

Referred to Rome en 32 


277 


In addition to the 32 cases referred to Rome, 12 were brought there 
on appeal. These 44 cases were dealt with as follows: 


Decree granted 18 
Decree refused 11 
Case withdrawn 1 
Pending ; 14 


44 


Of the 12 appeals to Rome, nine were by the applicant, of which 
two succeeded, three failed, and four were pending. The remaining 
three were appeals by the defensor vinculi, of which two were dismissed 
and one was pending."”! Of the 26 applications for the termination of 
marriages which were alleged not to have been completed by consum- 
mation, eight were granted and six refused, three were pending in the 
Canadian courts, eight were pending at Rome, and one was withdrawn. 
All the four applications for the Pauline privilege were granted. 

It will thus be seen that during the five-year period in question, 92 
applications were granted, 74 in Canada and 18 at Rome, or an average 


‘| am not giving separate figures relating to appeals to the local appellate courts 


The results of these appeals have, however, been taken into account in arriving at the 
figures given. 





NULLITY OF MARRIAGE 343 


of 18.5 a year. With a Catholic population of 4,285,488," 92 decrees 
in five years means about two decrees for every hundred thousand of the 
Catholic population. Compare these figures with those for divorces, of 
which 5,092" were granted in Canada during the same period for a 
total population of 10,376,786," or about 49 in every hundred thousand 
of the population. If we deduct the Catholic population from the 
general population, we get 5,092 divorces for a non-Catholic population 
of 6,091,298 or about 83 divorces in one hundred thousand of the non- 
Catholic population. 
W. L. Scott 

Ottawa. 





'4Dominion Bureau of Statistics, Population of Canada, 1931, by religious de- 
nominations. 

%3Dominion Bureau of Statistics, Divorces granted in Canada (1936). These 
figures do not include decrees of nullity, as to which no statistics are available. 

4Dominion Bureau of Statistics, Population of Canada, 1931. 





THE LAW OF PICKETING IN CANADA: II 
V 


UDICIAL exposition of the civil rights and liabilities of pickets in 

Canada betrays a confusion which, if anything, exceeds that sur- 
rounding the decisions dealing with the criminal law, and the most dis- 
cordant note is struck in attempts to apply s. 501 of the Criminal Code! 
to civil suits. At first sight it might appear that the ensuing discussion 
is supererogatory since, if the conclusions at which we arrived in the 
preceding division of this study? as to the interpretation of that section 
are valid, little remains to be said of the position of pickets in civil law. 
On our view of the relevant authorities, if the conduct of the defendants 
has rendered them liable to prosecution under the afore-mentioned sec- 
tion, it would follow that they have incidentally committed acts which 
are criminally wrongful or tortious or both. Where a person institutes 
civil proceedings, he would have to show (i) if the conduct complained 
of was criminal in its nature independently of s. 501 of the Criminal 
Code,’ that a civil remedy was available for the injury inflicted through 
such conduct ;‘ or (ii) if it was tortious, that the acts committed by the 
defendants constituted one of the nominate torts. Where, as in British 
Columbia,‘ there is provincial legislation comparable to the Trade Dis- 
putes Act, 1906,° rendering lawful (when done for the purposes of a trade 
dispute) acts which would otherwise be unlawful, it would be necessary 
to consider the effect of such legislation. Elsewhere, all the governing 
principles would be derived from the common law. We could, then, 
content ourselves, in this division of the study, with a more detailed 
analysis than has already been made,’ of the various torts which might 
be committed by pickets in the course of their activities specifically in 
relation to such activities. We have, however, felt it necessary to begin 
our discussion of the civil law on this subject from a somewhat different 
angle, partly out of deference to Canadian courts whose conclusions 
differ from those which we have reached, partly because in adopting any 
approach other than the one adopted in the ensuing discussion we should 
be overlooking several important factors. 


1R.S.C. 1927, c. 36. 2 Vide supra, at pp. 85 ff. 3Supra. 
‘See Attorney-General for Ontario v. Canadian Wholesale Grocers Association, (1922 
52 O.L.R. 536, per Orde J., at p. 545. 

*Trade-unions Act, R.S.B.C. 1936, c. 289. 

6§ Ed. VII, c. 47 (U.K.). 

7Supra, at pp. 98 ff. 
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In the first place, if the right of action for unlawful picketing is a 
concurrent civil remedy flowing from s. 501 of the Criminal Code,® a 
plaintiff might at times succeed in circumstances where, apart from that 
provision, he would ordinarily fail. Thus, the picket may be guilty of 
conduct which is contrary to the criminal law, independently of s. 501 of 
the Criminal Code,® but for which no civil remedy is available; for ex- 
ample, the defendant may have acted in such a manner that if he were 
prosecuted he would clearly be guilty of criminal libel, although his state- 
ments were true in substance and in fact.'® Ina prosecution for criminal 
libel, the truth would not avail him." If the prosecutor believed that it 
was inadvisable to institute proceedings on that ground, he might pro- 
secute the accused for violating s. 501 of the Criminal Code," giving evi- 
dence of the accused’s defamatory remarks to establish that the picketing 
was wrongful and without lawful authority. Here again, the truth of the 
remarks would not exonerate the defendant. If the person injured by 
the conduct of such picket then sued for damages, but did not plead s. 501 
of the Criminal Code." his action would sound in defamation and the 
defendant would be free to set up a plea of justification. On the other 
hand, if the plaintiff pleaded that the civil action accrued to him by 
virtue of the fact that the defendant had infringed s. 501 of the Criminal 
Code,'* the defendant would be prevented from setting up the truth of 
his statements and would therefore be held liable. An ingenious argu- 
ment has been advanced by Martin J.A. in his dissenting judgment in 
Rex v. Richards and Woolridge,"* to the effect that the words ‘‘wrongfully 
and without lawful authority” in s. 501 of the Criminal Code" were in- 
tended to create a local exception from liability to prosecution where the 
acts complained of were done in pursuance of civil rights conferred by a 
provincial legislature. On the basis of this reasoning, it might be con- 
tended that the defendant in our example would be permitted to establish 
his plea of justification even though the cause of action were based solely 
on s. 501 of the Criminal Code.'7 We would, however, respectfully point 
out that this argument has no basis in fact, since the federal parliament 
in enacting the provision clearly intended to copy s. 7 of the Conspiracy 


§R.S.C. 1927, c. 36. 

Supra. 

10S, 317 of the Canadian Criminal Code, R.S.C. 1927, c. 36, must, of course, be 
read together with ss. 324 and 331, but if, in spite of these sections, a person is con- 
victed, the situation here discussed would arise, and the ensuing discussion proceeds on 
this assumption. 

"See n. 10. “Supra. Tbid, MThid. 

191934] 3 D.L.R. 332, at pp. 335 f7. 

'©Supra. 

17 Tbid. 
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and Protection of Property Act, 1875,'* and did not even contemplate 
co-operation with the provinces, as his lordship suggests.'® In these cir- 
cumstances, the relation of s. 501 of the Criminal Code to the civil action 
may materially affect the result in a civil proceeding for damages for 
unlawful picketing. 

Secondly, the impression one gathers from reading the Canadian cases 
is that many judges regard ‘‘picketing’’ as per se unlawful; the mere 
mention of ‘‘watching and besetting’’ seems to stigmatize the conduct of 
the defendant as anti-social.*® Under such circumstances, a person who 
is alleged to have violated s. 501 of the Criminal Code*' enters civil pro- 
ceedings under a handicap which places him at a serious disadvantage in 
establishing a defence. If then, as we shall attempt to show, the section 
has no place in civil proceedings, it would be well to establish clearly the 
fallacy of relying on it in such proceedings, so that a pleading which cites 
a violation of s. 501 of the Criminal Code” as a cause of action might be 
struck out before the case reaches trial, thus eliminating an element of 
confusion in a field of law already unduly complicated and minimizing 
those predilections and prejudices—that ‘‘complex of instincts and emo- 
tions and habits and convictions” respecting which Mr. Justice Cardozo 
says that we do not help the cause of truth by acting and speaking as if 
the judge did not possess them.** 

Our first task, then, is to ascertain how far s. 501 of the Criminal Code 
may be invoked in determining the civil liability of pickets. In order 
that we may avoid for the moment complications which flow from the 
distribution of legislative power in Canada, we shall confine our discus- 
sion to the common law. The view expressed in Comyn's Digest, that ‘‘in 
every case, where a statute enacts, or prohibits a thing for the benefit of 
a person, he shall have a remedy upon the same statute for the thing 


enacted for his advantage, or for the recompence of a wrong done to him 
contrary to the said law’’,** although accepted by Lord Campbell in 
Couch v. Steel,** has been questioned, and the better opinion to-day seems 


1838 and 39 Vict., c. 86 (U.K.). 

See B. M. Stewart, Canadian Labor Laws and the Treaty (New York, 1926), at pp. 
116 ff.; M. Mackintosh, Trade Union Law in Canada (Ottawa, 1935), at pp. 17 ff. 

20See especially International Ladies’ Garment Workers Union v. Rother, (1922) 41 
Can. Cr. Cas. 70, per Martin J., at p. 73, per Greenshields J., at p. 76. 

"Supra. 

Supra. 

The Nature of the Judicial Process (New Haven, 1925), at pp. 167 f. 

*Action Upon Statute (F) 

(1854) 3 E. & B. 402, at p. 411. 
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to be that it cannot be supported without qualification.** The case of 
Wolverhampton New Waterworks Company v. Hawkesford sums up the 
law on this point as follows: 


There are three classes of cases in which a liability may be established founded 
upon a statute. One is, where there was a liability existing at common law, and 
that liability is affirmed by a statute which gives a special and peculiar form of 
remedy different from the remedy which existed at common law: there, unless 
the statute contains words which expressly or by necessary implication exclude 
the common law remedy, the party suing has his election to pursue either that 
or the statutory remedy. The second class of cases is, where the statute gives 
the right to sue merely, but provides no particular form of remedy: there, the 
party can only proceed by action at common law. But there is a third class, viz. 
where a liability not existing at common law is created by a statute which at the 
same time gives a special and particular remedy for enforcing it . . . . The remedy 
provided by the statute must be followed, and it is not competent to the party to 
pursue the course applicable to cases of the second class.*’ 


However, in the final analysis, the availability of the civil remedy will 
depend on the construction which the courts place upon the particular 
statute under consideration.** For light on these matters in their relation 
to picketing, we must therefore turn to s. 7 of the Conspiracy and Pro- 
tection of Property Act, 1875,*° tos. 501 of the Canadian Criminal Code,*° 
and to the cases in which these sections have been applied. 

The only cases in which the English courts discussed this issue di- 
rectly are Ward, Lock & Company v. Operative Printers’ Assistants’ So- 


ciety* and Fowler v. Kibble.** In the former, Fletcher Moulton L.J. said: 


Frequent reference has been made to s. 7 of the Conspiracy and Protection of 
Property Act, 1875," and I propose therefore to examine the meaning of that 
section and its bearing on the matters in issue in this action* before dealing with 
the facts. Giving to that section the most careful consideration in my power, I 


*Cf. Atkinson v. Newcastle and Gateshead Waterworks Company, (1877) 2 Ex. D. 
441; Attorney-General for Ontario v. Canadian Wholesale Grocers Association, (1922) 
52 O.L.R. 536. See, also, E. R. Thayer, ‘‘Public Wrong and Private Action” in Selected 
Essays on the Law of Torts (Harvard, 1924), at pp. 276 ff., especially at pp. 290-2; P. H. 
Winfield, A Text-Book of the Law of Tort (London, 1937), at pp. 163 /f.; Salmond on the 
Law of Torts (ed. 9, by W. T. S. Stallybrass, London, 1936), at pp. 497 ff.; Maxwell on 
the Interpretation of Statutes (ed. 7, by G. F. L. Bridgman, London, 1929), at pp. 333 ff. ; 
Halsbury's Laws of England (ed. 2, by Hailsham, London, 1931), vol. I, at p. 11. 

37(1859) 6 C.B.N.S. 336, at p. 356. See, also, Halsbury's Laws of England (ed. 
Hailsham), vol. I, at p. 11; Fort Francis Pulp & Paper Company v. Spanish River Pulp 
& Paper Mills, (1931] 2 D.L.R. 97. 

28See Halsbury's Laws of England (ed. Hailsham), vol. I, at p. 11. 

2938 and 39 Vict., c. 86 (U.K.). 9°R.S.C. 1927, c. 36. 31(1906) 22 T.L.R. 327. 

3211922] 1 Ch. 487. At the trial, Sargant J. raised the issue, but found it unneces- 
sary to decide it ({1922] 1 Ch. 140, at p. 152). 

8 Supra. “The plaintiff sued for damages as well as for an injunction. 
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come to the same conclusion as is expressed in the judgment of my Lord.* I can- 
not see that this section affects or is intended to affect civil rights or civil re- 
medies,* 


In Fowler v. Kibble, the court of appeal is even more explicit in its views. 
Thus, Lord Sterndale M.R. said: 


The contention of the plaintiffs was mainly that they were entitled to maintain 
the action for breach of the statutory obligation imposed by s. 7 causing injury 
to them upon the authority of Groves v. Lord Wimborne*’ and cases of that nature. 
I cast no doubt on the principles of those cases, which I take to be that where 
obligations are created by statute in favour of a certain class of persons any 
member of that class may maintain an action in respect of special injury occa- 
sioned to him by a breach of the obligation. This section, however, is not of that 
character. In Ward, Lock & Co. v. Operative Printers’ Assistants’ Society** the 
Court of Appeal held that it makes nothing actionable that was not so before, 
and that its effect is solely to make what was before only a civil action punishable 
by a Court of summary jurisdiction... .*® The decision is an important one. 
It proceeds upon a different sub-section to that with which we are concerned, 
which prohibited wrongful watching and besetting. The Court there held there 
was watching and besetting without violence or intimidation, but that it was 
for the purpose of compelling or inducing the employers to employ none but 
union labour—that is, to compel or induce them to abstain from doing that which 
they had a legal right to do, but that what was done was not actionable, because 
the means adopted were not wrong within the meaning of the section. Therefore 
authority, by which we are bound, establishes that no new right of action is given 
by the section and no conduct not actionable without the section becomes so by 
virtue of it.*° 


Thus, the conclusions reached by the judges in the two most recent 
English cases indicate that no civil right of action flows from a violation 
of s. 7 of the Conspiracy and Protection of Property Act, 1875.“" On the 
other hand, in the earlier English cases,* civil suits were apparently 
brought with success. Yet, in none of them did the courts declare defin- 
itely that a civil right of action was conferred by the section under dis- 
cussion; nor is there any reported case in which damages have been 








*Vaughan Williams L.J. Vide supra, at p. 87. 

%(1906) 22 T.L.R. 327, at p. 329. 37[1898] 2 QO.B. 402. 8 Supra. 

%*At this point, his lordship quotes the statement from the judgment of Fletcher 
Moulton L.J. cited above. 

411922] 1 Ch. 487, at pp. 493-4. Similarly, Warrington L.J. said: ‘‘In the first 
place does that section [s. 7 of the Conspiracy and Protection of Property Act, 1875) 
create a new actionable wrong? In my opinion it does not” (p. 497). His lordship 
also approved the statement of Fletcher Moulton L.J. in the Ward, Lock Case quoted 
above. 

“| Supra. 

“Lyons & Sons v. Wilkins, [1896] 1 Ch. 811, [1899] 1 Ch. 255; Charnock v. Court, 
[1899] 2 Ch. 35; Walters v. Green, [1899] 2 Ch. 696; Taff Vale Railway Company v. 
Amalgamated Society of Railway Servants, {1901} A.C. 426. 
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awarded solely on the ground that a plaintiff is entitled to compensation 
for loss sustained through a violation of that section.“ But there have 
been a number of cases in which an injunction was granted to restrain 
picketing,“ and it might be argued that, since in the Ward, Lock Case® 
and in Fowler v. Kibble the court of appeal came to the conclusion that 
the defendants did not violate s. 7 of the Conspiracy and Protection of 
Property Act, 1875,‘7 the statements as to the existence of the civil 
remedy were obiter; or, it might be contended that even if the right of 
action for damages were excluded, there may nevertheless be a con- 
current remedy by injunction.‘* However, it is submitted that these 
contentions cannot be upheld. The first of these arguments cannot bear 
close scrutiny, since the statements from the afore-mentioned cases which 
we have quoted were not oblique remarks—they constituted the ratio 
upon which the decisions turned. As to the second argument, although 
the violation of penal statutes has been restrained by injunction, where 
an action for damages did not lie, that remedy has been granted only in 
instances involving statutes which created rights of property.*® An analy- 
sis of the origin of picketing legislation shows that the purpose of the 
legislators was to give more effective protection against intimidation 
and molestation rather than to protect property rights.°° We must there- 


In Lyons & Sons v. Wilkins, [1899] 1 Ch. 255, damages were awarded for libel, 
but there does not seem to have been a finding that the defendants were liable in damages 
for a violation of s. 7 of the Conspiracy and Protection of Property Act, 1875. The 
appeal to the court of appeal was limited to the injunction to restrain picketing. See 
per Chitty L.J., at p. 269. In Quinn v. Leathem, [1901] A.C. 495, the defendants were 
held liable in damages, but the cause of action was conspiracy. S. 7 of the Conspiracy 
and Protection of Property Act, 1875, was referred to by Lord Lindley (at p. 541), but 
only for the purpose of showing that the concluding words of that section did not justify 
the conspiracy in that case. 

“See supra, n. 42. (1906) 22 T.L.R. 327. 46[1922] 1 Ch. 487. ‘Supra. 

48See, for example, Cooper v. Whittingham, (1880) 15 Ch, D. 501, where Jessel M.R. 
(at pp. 506-7) said: ‘‘It was argued that where a new offence and a penalty for it had 
been created by statute, a person proceeding under the statute was confined to the 
recovery of the penalty, and that nothing else could be asked for. That is true asa 
general rule of law, but there are two exceptions. The first of the exceptions is the 
ancillary remedy in equity by injunction to protect a right. That is a mode of pre- 
venting that being done which, if done, would be an offence.”” See, also, Carlton Illus- 
trators v. Coleman & Company, [1911] 1 K.B. 771; Halsbury's Laws of England (ed. 
Hailsham), vol. I, at pp. 11-2. Since this study does not deal with the use of the in- 
junction to restrain picketing, we propose to discuss that remedy only in so far as it 
casts light on the availability of a civil remedy for a violation of the statutes under 
review. 

“See Halsbury’s Laws of England (ed. Hailsham), vol. XVIII, at p. 9, n. (d); 
Robinson v. Adams, (1924) 56 O.L.R. 217, per Middleton J.A., at pp. 225 ff. 

8° Vide supra, at pp. 77 ff. 
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fore conclude that the circumstances in which an injunction will be 
granted to restrain picketing must parallel those in which a right of action 
accrues to the plaintiff." 

It would appear, then, that on this point also there is a conflict be- 
tween the two lines of authorities**—between Lyons & Sons v. Wilkins™ 
on the one hand, and the Ward, Lock Case™ and Fowler v. Kibble® on the 
other. In this connexion also, we submit, the latter cases are deserving 
of support, since the point at issue—whether a civil right of action accrues 
to the person injured through the violation of s. 7 of the Conspiracy and 
Protection of Property Act, 1875°°—was raised and discussed only in 
those cases, while little attention was paid to the question in Lyons & 
Sons v. Wilkins,®7 which the other relevant decisions followed unhesi- 
tatingly.6* To sum up then, our examination of the English cases shows 
that a person who has been injured by unlawful picketing must establish 
his right of action independently of s. 7 of the Conspiracy and Protection 
of Property Act, 1875,5* and that, even if there has been a violation of 
the section, the plaintiff can receive no support from the fact that parlia- 
ment has seen fit to penalize such conduct. If he is unable to establish 
his right in this manner his recourse is to the criminal law.®° 

In Canada, a careful examination of all the relevant judgments sug- 
gests one of two possibilities: (i) that the Canadian courts have rejected 


‘1Cf. White v. Mellin, [1895] A.C. 154, per Lord Watson, at p. 167. See, however, 
J. J. Robinette, ‘Protection of Property Interests in Equity” in 10 Canadian Bar Review 
(1932), at pp. 172 ff. 

2Cf. supra, at pp. 87 ff. 53[1896] 1 Ch. 811; [1899] 1 Ch. 255. 

54(1906) 22 T.L.R. 327. 55[1922] 1 Ch. 487. “Supra. 57 Supra. 

It is interesting to note that even in Lyons & Sons v. Wilkins there was some 
uncertainty as to the cause of action. On the application for the interlocutory in- 
junction ({1896] 1 Ch. 811), the determining factor seems to have been the conspiracy. 
In granting a perpetual injunction ({1899} 1 Ch. 255), Lindley M.R. and Chitty L.J. 
held that the acts of the defendants constituted a nuisance at common law. In Charnock 
v. Court, [1899] 2 Ch. 35, and in Walters v. Green, [1899] 2 Ch. 696, Stirling J. held that 
the law was settled in Lyons & Sons v. Wilkins (supra), and he followed that decision; 
in the second case, the plaintiffs alleged that there was an unlawful conspiracy on the 
part of the defendants. In Taff Vale Railway Company v. Amalgamated Society of 
Railway Servants, [1901] A.C. 426, the house of lords was concerned primarily with the 
status of the defendant and the nature of the cause of action was not discussed 

*°Supra. 

*°In any event, even if it should be held that our argument on this point is invalid, 
nevertheless the authority of the Ward, Lock Case (1906) 22 T.L.R. 327, and Fowler v. 
Kibble, [1922] 1 Ch. 487, as to the interpretation of the phrase ‘‘wrongfully and without 
legal authority”’ in s. 7 of the Conspiracy and Protection of Property Act, 1875, is not 
affected and, it is submitted, should govern the circumstances under which picketing 
will be declared unlawful in civil law just as, in our opinion (pp. 87 ff.) these cases 
govern in criminal law. 
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the views adopted in the English cases, or (ii) that they have been un- 
conscious of them. If the former suggestion be true, it is remarkable that 
the reported cases contain no explicit statement of such rejection—a 
situation which we cannot lightly accept. We are therefore driven to the 
more probable view—that generally speaking Canadian judges have been 
blind to the English jurisprudence or that counsel have failed to bring it 
to their attention, whether per incuriam or otherwise is immaterial. 
Despite the fact that the separation of legislative power should have 
brought clearly to the attention of Canadian judges the problem as to 
whether a right of action accrues to a person injured through a violation 
of s. 501 of the Criminal Code," our courts, with few exceptions,® have 
granted civil remedies as if that problem did not exist.® But since, as 


Supra. 

®See Robinson v. Adams, (1924) 56 O.L.R. 217, per Middleton J.A., at p. 224; 
Dallas v. Felek, [1934] O.W.N. 247, per Davis J.A., at p. 250; Bassel’s Lunch, Limited 
v. Kick et al., [1936] O.R. 445, per Kingstone J., at pp. 449-50; and especially Allied 
Amusements Limited v. Reaney et al.; Kershaw Theatres Limited v. Reaney et al., [1937] 
3 W.W.R. 193, at pp. 201-2, where Trueman J.A. said: ‘The first thing that calls for 
comment is that here are civil actions which are commonly dealt with by the Courts on 
the basis of sec. 501 of the Criminal Code, R.S.C. 1927, ch. 36, amended by sec. 12 of 
ch, 47 of the Acts of 1934. . . . One’s mind runs to the view that there is something more 
than an anomaly in having civil actions in tort, in which the remedies sought are injunc- 
tions and damages, tried on the section. To do so is to admit that the relevant law is 
now in stereotyped form, with a dead hand laid on all flexibility inherent in the living 
law of torts. On the other hand, the English Parliament has untrammelled freedom 
in its criminal legislation to occupy the civil field as well.’ This judgment was con- 
curred in by Prendergast C.J.M. Cf., however, the rather cryptic statement of Gregory 
J. in Schuberg v. Local International Alliance Theatrical Stage Employees et al., [1926] 
2 W.W.R. 254, at pp. 255-6. 

'8See Le Roi Mining Company v. Rossland Miners Union, No. 38, Western Federation 
of Miners et al., (1901) 8 B.C.R. 370, where, although s. 523 (now 501) of the Criminal 
Code was not mentioned, yet the injunction was in the exact terms of that section. In 
Krug Furniture Company v. Berlin Union of Amalgamated Woodworkers, (1903) 5 O.L.R. 
463, s, 523 was relied on as creating a civil cause of action; so also Cotter v. Osborne, (1908) 
8 W.L.R. 451, (1909) 10 W.L.R. 354; Vulcan Iron Works Company v. Winnipeg Lodge, 
No. 174, Ironmoulders Union, (1909) 10 W.L.R. 421, (1911) 16 W.L.R. 649. In Do- 
minion Coal Company v. Bousefield et al., (1910) 8 E.L.R. 145, the injunction was granted 
in the terms of s. 501 of the Criminal Code although the section was not mentioned in 
the decision. Injunctions on the basis of the section were also granted in Meretsky v. 
Arntfield, (1922) 21 O.W.N. 439; International Ladies’ Garment Workers Union v. Rother, 

1922) 41 Can. Cr. Cas. 70, Schuberg v. Local International Alliance Theatrical Stage 
Employees et al., [1926] 2 W.W.R. 254, [1927] 1 W.W.R. 548. In Dallas v. Felek, (1934) 
O.W.N,. 247, Kingstone J. granted an ex parte injunction to restrain ‘“‘watching and 
besetting”. In Allied Amusements Limited v. Reaney; Kershaw Theatres Limited v. 
Reaney, [1937] 3 W.W.R. 193, Robson J.A., in a judgment concurred in by Richards 
J.A., follows Lyons & Sons v. Wilkins, [1899] 1 Ch. 255, indicating that he gives a right 
of action based on the statute. In Hurtig v. Reiss, [1937] 3 D.L.R. 426, the court relies 
on the statute. 
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appears from the foregoing analysis, the problem does exist, we are again 
faced with the task of determining which of the conflicting lines of auth- 
ority in England should be followed in Canada. As we have seen, it has 
been urged that Canadian courts, in dealing with the criminal law of 
picketing, should not follow the Ward, Lock Case ™ and Fowler v. Kibble,” 
because these cases deal with the civil law. We have tried to show that 
the argument cannot bear close scrutiny,’ but even if it were valid, it is 
apparent that it does not prevent Canadian courts from following the 
more recent English cases in dealing with the civil law of picketing. Yet, 
in this respect also the majority of Canadian courts have consistently 
followed Lyons & Sons v. Wilkins*®* in preference to the later cases.** It 
has also been said that the interpretation of s. 501 of the Criminal Code”® 
differed from that of s. 7 of the Conspiracy and Protection of Property 
Act, 1875," because of the absence from the former of the so-called 
“peaceful picketing’’ clause ;* yet a number of Canadian cases® dealing 
with the civil law seem to regard attending at or near a place for the 
purpose of obtaining or communicating information as lawful conduct, 
although in other respects they adopt s. 501 of the Criminal Code™ as 
defining the nature of the civil cause of action. Indeed, it is rather pecu- 
liar that since 1934, when the peaceful picketing clause was restored to 
the Criminal Code,” the views of Canadian courts in the two civil cases 


*8Supra. 


“Supra. ®Supra. Vide supra, at pp. 91 ff. 7 Tbid. 

®°Vide supra, at pp. 91-2, n. 113. Since the first part of this study was published 
(2 University of Toronto Law Journal (1937), at pp. 67 f7.) the Manitoba court of appeal 
has rendered judgment in Allied Amusements Limited v. Reaney; Kershaw Theatres Limited 
v. Reaney, [1937] 3 W.W.R. 193. Trueman J.A. prefers the reasoning in the Ward, Lock 
Case, (1906) 22 T.L.R. 327, and in Fowler v. Kibble, [1922] 1 Ch. 487, to that in Lyons & 
Sons v. Wilkins, [1899] 1 Ch. 255, and Prendergast C.J.M. agrees with Trueman J.A. 
On the other hand, Robson J.A. and Richards J.A. consider that Fletcher Moulton L.]. 
in the Ward, Lock Case (supra) agreed both in substance and in fact with Lindley M.R. 
in Lyons & Sons v. Wilkins (supra). In another recent case, Hurtig et al. v. Retss et al., 
[1937] 3 D.L.R. 426, it does not appear clearly which line of authorities is approved, 
but on the whole we believe that Adamson J. shows a preference for Lyons & Sons v. 
Wilkins (supra); cf. per Trueman J. A., in [1937] 4 D.L.R. 433, at p. 435. 

Supra. 

ASupra. 

Vide supra, at p. 101, n. 175. 

Le Rot Mining Company v. Rossland Miners Union, No, 38, Western Federation 
of Miners et al., (1901) 8 B.C.R. 370; Cotter v. Osborne, (1906) 5 W.L.R. 14. See, also, 
International Ladies’ Garment Workers Union v. Rother, (1922) 41 Can. Cr. Cas. 70, and 
the Allied Amusements Case, [1937) 3 W.W.R. 193, per Robson J.A., at pp. 218-9; c/., 
however, per Trueman J.A., at pp. 205-6; Hurtig v. Reiss, [1937] 4 D.L.R. 433, per 
Robson J. A., at p. 437. 

4*R.S.C. 1927, c. 36. 

%24 and 25 Geo. V, c. 47, s. 12 (Dom.). 
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involving this principle, have remained substantially unaltered.” How 
can this attitude be reconciled with the view expressed above as to the 
correct doctrine as it appears in the English cases? We can only conclude 
that there is great need in Canada for a reconsideration of the whole 
question on the basis of fundamental principles. We have attempted to 
show” that the English cases of Ward, Lock & Company v. Operative 
Printers’ Assistants’ Society® and Fowler v. Kibble’® provide the only safe 
guide for construing s. 501 of the Criminal Code,* in so far as the criminal 
aspect of picketing is concerned, and we submit that a similar line of 
reasoning points to these cases as the only reliable source of information 
for ascertaining whether that section creates a civil right of action.™ 
Thus far in our study, we have been treating the law in Canada as if 
it were that of a unitary state. The division of legislative power between 
the federal and provincial parliaments, however, introduces a new factor 
into the discussion. The problem is as to whether a statute passed by 
the federal parliament in the proper exercise of its powers can affect pro- 
perty and civil rights in the province so as to confer a civil right of action. 
With regard to s. 501 of the Criminal Code,* the question presents two 
aspects: (i) can the federal parliament, by enacting legislation forbidding 
the acts set out in the section, directly confer a civil right of action upon 
a person injured by such acts, even if it can be said to have the inten- 
tion of creating such a cause of action, especially since this patent inter- 
ference with civil rights cannot be justified under any other head of 


federal jurisdiction? (ii) can a federal statute indirectly create such a 
right of action through the operation of the doctrine of conspiracy ?—that 
is to say, since a conspiracy to commit a crime entitles a person injured 
by such conspiracy to sue for damages,* can a plaintiff plead that he has 
been injured by a combination of persons who agreed to violate s. 501 of 


See Allied Amusements Case (supra), decision of Robson J.A, A similar result 
may, we submit, be inferred from Hurtig v. Reiss, (1937| 3 D.R.L. 426, where Adamson J. 
quotes from the judgment of Lindley M.R. in Lyons & Sons v. Wilkins (supra), as to 
the nature of watching and besetting. 

Vide supra, at pp. 87 ff. It is interesting to note that a similar view has been 
taken by the high court of Australia: Fongold v. Farrell, |1937] Argus L.R. 91. See, also, 
the judgment of Trueman J.A. in the Allied Amusements Case, (1937) 3 W.W.R. 193, 
concurred in by Prendergast C.J.M. 

*8Supra. Supra. S°Supra. 

‘!Even if such a right of action has been created, it is submitted that the more 
liberal interpretation of s. 501 of the Criminal Code—adopted in those cases—should 
govern the definition of the wrongful acts. 

@Supra. 

See W. P. M. Kennedy and J. Finkelman, The Right to Trade (Toronto, 1933), at 
pp. 93 ff. 





354 THe University oF Toronto Law JouRNAL 


the Criminal Code?* As we have seen,” apart from the judgment of 
Trueman J.A. in the Allied Amusements Case,* the picketing cases cast 
little light on this point. The first question has, however, been con- 
sidered in connexion with the Combines Investigation Act,*’ in Transport 
Oil Limited v. Imperial Oil Limited and Cities Service Oil Company Limi- 
ted, where Middleton J.A. speaking for the Ontario court of appeal said: 


When it is remembered that we have a dual legislative system, the Parliament 
of Canada possessing exclusive jurisdiction over criminal law and the Provincial 
Legislature exercising sole jurisdiction over property and civil rights, I think it 
is plain that the Parliament of Canada in passing this Act intended it to be 
an exercise by it of the power to legislate with respect to crime and criminal law, 
and that it did not intend to interfere with the Provincial jurisdiction over pro- 
perty and civil rights.** 


We have been unable to find any definite authority which provides an 
answer to our second question, and although we suggested on another 
occasion®® that a right of action does accrue to an injured party in such 
circumstances, the application of that principle to the picketing cases is 
fraught with difficulty, and since, in any event the right of action in these 
circumstances is in substance one for conspiracy rather than for a viola- 
tion of s. 501 of the Criminal Code, it does not affect the main argument 
and we shall discuss it more fully at a later stage. In addition, it would 
seem that the Transport Oil Case® refuses to recognize this contention, 
and since, therefore, authority which has not been seriously questioned*! 
determines that no civil right of action flows from the enactment by the 
federal parliament of a statute dealing with the criminal law, we must 
for our present purposes regard it as settled law that no civil right of 
action flows either directly or indirectly from s. 501 of the Criminal 
Code.” 

Although our discussion of the cases shows that a person who com- 
plains of unlawful picketing should not be permitted to plead or rely on 
s. 501 of the Criminal Code™ as a basis for a civil action, it does not 
necessarily follow that such a person can have recourse only to the crimi- 


“Supra. ®Supra, n. 62. §(1937] 3 W.W.R. 193. 

87R.S.C. 1927, c. 26, revised in 1937, see the Combines Investigation Act Amend 
ment Act, 1 Geo. VI, c. 23. 

811935] O.R. 215, at p. 219. $913 Canadian Bar Review (1935), at pp. 517 ff. 

Supra. 

The statement of Hodgins J.A. in At#lorney-General for Ontario v. Canadian Whole 
sale Grocers Association, (1923) 53 O.L.R. 627, at p. 651, was obiter. In Floyd v. Edmon 
ton City Dairy et al., [1935] 1 D.L.R. 754, Ford J. stated that ‘‘a proven violation of 
s. 498 of the Criminal Code, if it results in damage, is actionable at the suit of the indi- 
vidual damnified” (p. 756), but he does not advert to the constitutional problem. 

"Supra. * Supra. 
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nal law and that he is deprived of all civil remedy. He may still allege 
that the conduct of the pickets was tortious, and, if he can prove his 
allegation, he will succeed in his action. In fact, in most of the cases so 
far discussed, there were alternative causes of action which fully justified 
the decisions reached by the courts.** To undertake an exhaustive re- 
view of all tortious acts which may conceivably be committed by pickets 
and which would thus render them liable to an action for damages is 
beyond the scope of a study of this nature. However, we have felt it 
necessary to discuss briefly a few of the more involved situations with 
which the courts have had to deal because in many instances several 
causes of action have been so intertwined that the findings on one seem 
to have coloured the findings on the other to create a complex from which 
no coherent principle can be extracted. It is obvious that a judgment 
pronounced in such circumstances may frequently lack the clarity of 
thought and expression which is desirable in decisions affecting labour 
relations, and inevitably tends to create the impression that the courts 
lack a proper appreciation of the aims of organized labour. 

Among the most difficult tasks which confront counsel in defending 
an action brought against a client for picketing is to meet the charge that 
the conduct complained of interfered with the plaintiff’s right to carry 
on his trade or business, a ‘‘right’’ to which the courts refer continually in 
terms which suggest that laissez faire is a legal rule rather than a political 
maxim.* This attitude may be summed up in the words of Sir William 
Erle: 


“For example: Lyons & Sons v. Wilkins, (1899) 1 Ch. 255—nuisance; Krug Furnt- 
ture Company v. Berlin Union of Amalgamated Woodworkers, (1903) 5 O.L.R, 463— 
nuisance, intimidation, conspiracy, inducing breach of contract; Cotter v. Osborne, (1906) 
5 W.L.R. 14—inducing breach of contract, conspiracy; Cotter v. Osborne, (1908) 8 
W.L.R, 451, (1909) 10 W.L.R. 354—threats of violence, inducing breach of contract, 
conspiracy; Vulcan Iron Works Company v. Winnipeg Lodge, No. 174, Ironmoulders 
Union, (1909) 10 W.L.R. 421, (1911) 16 W.L.R. 649—nuisance; Dominion Coal Company 
v. Bousefield et al., (1910) 8 E.L.R. 145—violence; Meretsky v. Arntfield, (1922) 21 
O.W.N, 439—defamation; International Ladies’ Garment Workers Union v. Rother, (1922) 
41 Can, Cr. Cas. 70—violence, intimidation, conspiracy; Dallas v. Felek, [1934] O.W.N. 
247—injurious falsehoods; Allied Amusements Case, |1937] 3 W.W.R. 193—conspiracy ; 
Hurtig v. Reiss, [1937] 3 D.L.R. 426; [1937] 4 D.L.R. 433—nuisance. 

%*See Krug Furniture Company v. Berlin Union of Amalgamated Woodworkers, (1903) 
5 O.L.R. 463, per Meredith J., at p. 467; International Ladies’ Garment Workers Union v. 
Rother, (1922) 41 Can. Cr. Cas. 70, per Martin J., at p. 72, per Greenshields J., at p. 75, 
per Tellier J., at p. 78; Rex ex rel. Barron v. Blachsawl; Rex. ex rel. Barron v. Hangsjaa, 
[1925] 4 D.L.R. 247, per Beck J.A., at p. 257; Schuberg v. Local No. 118, International 
Alliance Theatrical Stage Employees et al., [1927] 1 W.W.R. 548, per McPhillips J.A., at 
p. 560; Rex v. Richards and Woolridge, [1934] 3 D.L.R. 332, per McPhillips J.A., at p. 
344; Allied Amusements Case, [1937] 3 W.W.R. 193, per Robson J.A., at p. 218. 
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Every person has a right under the law, as between him and his fellow subjects, to full 
freedom in disposing of his own labour or his own capital according to his own will. 
It follows that every other person is subject to the correlative duty arising therefrom, 
and is prohibited from any obstruction to the fullest exercise of this right which can 
be made compatible with the exercise of similar rights by others. Every act causing 
an obstruction to another in the exercise of the right comprised within this de- 
scription—done, not in the exercise of the actor’s own right, but for the purpose 
of obstruction—would, if damage should be caused thereby to the party ob- 
structed, be a violation of this prohibition; and the violation of this prohibition 
by a single person is a wrong, to be remedied either by action or by indictment, 
as the case may be.* 


However, when we examine the legal decisions in which this ‘‘right’’ has 
been considered,*’ we find that ‘the thing adjudged comes to us often- 
times swathed in obscuring dicta, which must be stripped off and cast 
aside’’,** and in the final winnowing of the authorities the ‘‘right’’, if it 
exists at all, emerges in an attenuated form. As Atkin L.J. said in Ware 
@ De Freville vy. Motor Trade Association: 


The truth is that the right of the individual to carry on his trade or profession 
or execute his own activities, whatever they may be, without interruption, so 
long as he refrains from committing tort or crime, affords an unsatisfactory basis 
for determining what is actionable, inasmuch as such right is conditioned by 
precisely similar right in the rest of his fellow men. Such co-existing rights do 
in a world of competition necessarily impinge upon one another, and it appears 
to me illogical to start with the assumption that an interruption of the power of 
a man to do as he pleases within the law is prima facie a legal wrong, which in 
every case needs to be justified. The true question is, was the power interrupted 
by an act which the law deems wrongful? with the practical result that to deter- 
mine liability one has to concentrate, not upon the effect on the plaintiff, but 
upon the quality of the act of the defendant.” 


To base liability for picketing on this doubtful ground, ill accords with a 
sound judicial approach to the problem. 

Since we have already considered the qualities of some of the acts 
which may be committed by pickets in the course of their activities,'°” 
we need only refer to what we have said above.'" One form of activity, 
however, requires more detailed attention. Time and time again, judges 


have expressed their abhorrence of ‘‘coercion’’ and have awarded damages 


*The Law Relating to Trade Unions (London, 1869), at p. 12. 

See W. P. M. Kennedy and J. Finkelman, The Right to Trade, (Toronto, 1933), 
ch, 2. 

*8B. N. Cardozo, The Nature of the Judicial Process (New Haven, 1925), at p. 29. 

°° 1921] 3 K.B. 40, at p. 79. Supra, at pp. 98 ff. 

1°XT9 the list of wrongs discussed in the first part of this study, we should like to 
add the situation involved in such cases as Collard v. Marshall, |1892] 1 Ch. 571; Dalla 
v. Felek, [1934] O.W.N. 247. 
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to the person coerced.'°? But coercion is not eo nomine tortious. It is 
often no more than a ‘‘catch word” or ‘‘slogan”’ for what a judge regards 
as anti-social conduct, the true nature of which can only be ascertained 
when the act is dissolved into its legal elements. If the coercion takes the 
form of an unlawful threat,'® it is clear that the person coerced has a 
right of action. If, however, the coercion consists of pressure brought to 
bear through a combination of persons,’ the liability depends upon the 
quality of the conspiracy, and not merely on the circumstance that the 
complainant was induced, or ‘‘coerced’’, to act in accordance with the 
dictates of the conspirators. The scope of this study does not permit a 
detailed analysis of the conspiracy cases'® and we propose to deal only 
with a few of the situations in which the application of the doctrine of 
conspiracy appears to be unsatisfactory. 

(i) As has been pointed out above,'® if the conspirators agree to 
commit a crime or a tort, their liability is not open to serious doubt.'” 
It is only where the facts disclose a conspiracy to injure that difficulties 
arise in the application of the rules. Although prima facie the conspiracy 
to injure is unlawful if it causes damage to the plaintiff, nevertheless the 
conspirators may plead by way of defence that there was just cause or 
excuse for their conduct. Such justification will be established if the 
defendants show that their purpose was to benefit themselves.'°* In 
theory, it may be sufficient to say that the decision will depend on the 


facts of each case. In practice, however, the task of the judge looms 
large, for as Stammler has said, “the judgment must be objectively right, 
and not ‘subjective and free’. It must be a verdict, and not a ‘personal’ 


1°See, for example, Johnston v. Mackey, [1937] 1 D.L.R. 108; Allied Amusements Case, 
[1937] 3 W.W.R. 193, at p. 218; Schuberg v. Local No. 118, International Alliance Thea- 
trical Stage Employees, {1927| 1 W.W.R. 548, per Macdonald C.J.A., at p. 550. 

1% Vide supra, at p. 100. 

14See Quinn v. Leathem, [1901] A.C. 495, per Lord Lindley, at p. 538: ‘‘Numbers 
may annoy and coerce where one may not. Annoyance and coercion by many may 
be so intolerable as to become actionable, and produce a result which one alone 
could not produce.” See, also, Kennedy and Finkelman, op. cit., at pp. 97 ff.; A. L. 
Haslam, The Law Relating to Trade Combinations (London, 1931), ch. 2. 

'%See Kennedy and Finkelman, op. cit.; Haslam, op. cit., where the problems are 
dealt with at length. 

6 Vide supra, at pp. 99-100. 

'7It should be noted, however, that unless coercion is criminal or tortious in the 
sense indicated above, a conspiracy to coerce is simply a conspiracy to injure and is 
governed by the rules relating to conspiracy to injure as outlined in the ensuing dis- 
cussion, 

°8As to this question see Haslam, op. cit., at pp. 41 ff., which contains a suggestive 
treatment of the whole matter. 


9 
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decision.’”'°® In these circumstances, the conclusions of the judge will be 
just only in so far as he consciously realizes and discounts the effect of 
these factors upon his judgment. Otherwise, even if the decision can be 
supported in law, it lacks the highest essential of justice—that it should 
appear just to the community.!"” 

(ii) In Quinn v. Leathem, Lord Lindley said that ‘‘a combination not 
to work is one thing, and is lawful. A combination to prevent others from 
working by annoying them if they do is a very different thing, and is 
prima facie unlawful.’""' This statement has been seized upon by some 
judges as evidence that where a combination of workmen picket an estab- 
lishment with the purpose of keeping other employees from going to work, 
the picketing is on that account unlawful.'” If we examine Lord Lindley’s 
statement in its original context, we find that he was concerned there not 
with the doctrine of conspiracy to injure, but with the rules relating to 
coercion— as he goes on to say, ‘‘a threat to call men out given by a trade 
union official to an employer of men belonging to the union and willing 
to work with him is a form of coercion, intimidation, molestation, or 
annoyance to them and to him very difficult to resist, and, to say the 
least, requiring justification’’.“* Whatever may have been the generally 
accepted view at that time, the judicial attitude as to the sort of coercion 
which will entitle an injured party to recover damages has undergone a 
great change, and Lord Lindley’s views cannot be regarded as a correct 
statement of the law to-day.''* Therefore, if the sole ground upon which 
picketing is alleged to be unlawful is that it interferes with persons who 
refuse to join the strike, a decision against the pickets cannot be founded 
merely upon the ground of unlawfulness suggested by Lord Lindley in 
the above quotation.'® 

(iii) It may be argued that a combination to violate s. 501 of the 





1T he Theory of Justice (trs. by I. Husik, New York, 1925), at p. 124. 

Vide supra, at p. 67. (1901) A.C. 495, at p. 538. 

'°Krug Furniture Company v. Berlin Union of Amalgamated Woodworkers, (1903) 
5 O.L.R. 463; Cotter v. Osborne, (1906) 5 W.L.R. 14, (1908) 8 W.L.R. 451, (1909) 10 
W.L.R. 354; Rex v. Russell, (1920) 51 D.L.R. 1; Schuberg v. Local No. 118, International 
Alliance Theatrical Stage Employees, {1927| 1 W.W.R. 548, per McPhillips J.A.; Johnston 
v. Mackey, [1937] 1 D.L.R. 108. 

113[1901] A.C. 495, at p. 538. 

'MSee Hodges v. Webb, [1920] 2 Ch. 70, at pp. 88-9. See, also, Ware and De Freville 
,, Motor Trade Association, |1921] 3 K.B. 40; Sorrell v. Smith, [1925] A.C. 700. 

‘Similarly, it would appear that the existence of a trade dispute is not a condition 
sine qua non for lawful picketing. ~The common law has granted no special privileges 
to persons engaged in a trade dispute, and the peaceful picketing clause of s. 501 of the 
Criminal Code is not limited in that way, The alleged restriction seems to have been 


borrowed unwittingly and without legislative sanction from s. 2 of the Trade Disputes 
Act, 1906, 6 Ed. VII, c. 47 (U.K.). 
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Criminal Code,"® since it is in substance a combination to commit a 
crime, constitutes a civil conspiracy which cannot be justified by proof 
that the conspirators intended to benefit themselves. Usually, if pickets 
have committed acts which contravene that section, it is highly probable 
that there exists a civil remedy independently of that section. The ap- 
proach which we are now discussing is therefore of importance only where 
the wrongful act is one for which there is no collateral civil action. If the 
common law has so far not seen fit to develop a civil remedy for such an 
injury, and since, as we have seen, there are serious constitutional ob- 
stacles in the way of recognizing such a right of action, we submit that 
Canadian courts should be wary of declaring that it does exist. Otherwise 
they may, perhaps unconsciously, lend support to the charge, ill-founded 
though it be, that judges are not impartial in trade-union cases. 


VI 
Although the storm of protest which followed the decision in the Taff 
Vale Case"? did not have any positive effect in Great Britain until 1906,"* 
the legislature of British Columbia attempted to limit the liability of 
trade unions in that province as early as 1902. The British Columbia 
Trade-unions Act of that year,''® as revised in 1936, reads: 


2. No trade-union nor any association of workmen or employees in the Province, 


nor the trustees cf any such trade-union or association in their respresentative 
capacity, shall be liable in damages for any wrongful act of commission or omis- 
sion in connection with any strike, lockout, or trade or labour dispute, unless the 
members of such trade-union or association, or its council, committee, or other 
governing body, acting within the authority or jurisdiction given such council, 
committee, or other governing body by the rules, regulations, or directions of 
such trade-union or association, or the resolutions or directions of its members 
resident in the locality or a majority thereof, have authorized or have been a 
concurring party in such wrongful act. 
3. No such trade-union or association shall be enjoined, nor shall any officer, 
member, agent, or servant of such trade-union or association or any other person 
be enjoined, nor shall it or its funds or any such officer, member, agent, servant, 
or other person be made liable in damages for communicating to any workman, 
artisan, labourer, employee, or person facts respecting employment or hiring by 
or with any employer, producer, or consumer or distributer of the products of 
labour or the purchase of such products, or for persuading or endeavouring to 
persuade by fair or reasonable argument, without unlawful threats, intimidation, 
or other unlawful acts, such last-named workman, artisan, labourer, employee, 
or person, at the expiration of any existing contract, not to renew the same with 
or to refuse to become the employee or customer of any such employer, producer, 
consumer, or distributer of the products of labour. 
4. No such trade-union or association, or its officer, member, agent, or servant, 
or other person, shall be enjoined or liable in damages, nor shall its funds be 
Supra. 17[1901] A.C. 426. 118Vide supra, at pp. 81-2. 
19 2 Ed. VII, c. 66 (B.C.). 
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liable in damages, for publishing information with regard to a strike or lockout, 
or proposed or expected strike or lockout, or other labour grievance or trouble, 
or for warning workmen, artisans, labourers, or employees or other persons 
against seeking, or urging workmen, artisans, labourers, employees, or other 
persons not to seek, employment in the locality affected by such strike, lockout, 
labour grievance or trouble, or from purchasing, buying, or consuming products 
produced or distributed by the employer of labour party to such strike, lockout, 
labour grievance or trouble, during its continuance.'?° 
Two cases have come before the courts involving an interpretation of 
this statute, and in both of them the British Columbia court of appeal 
split evenly, the decision being adverse to the trade union in each case.!*! 
In the present state of the authorities, it would not be profitable to at- 
tempt to reconcile or to explain the conflicting views of the judges. Never- 
theless, it may be interesting to note the facts upon which the courts 
concluded that the picketing was unlawful. In the first case—Schuberg v. 
Local No. 118, International Alliance Theatrical Stage Employees—‘‘men 
were stationed outside the theatre who distributed handbills to patrons 
asserting that the plaintiff was unfair to organized labour; they also 
caused automobiles to parade before the theatre carrying banners upon 
which similar words were inscribed’’.'** In the second case—Rex v. 
Richards and Woolridge—‘‘the two accused were... during a strike of 
the Union of which they were members arising out of a labour grievance 
with the owners of the Edison Theatre, walking to and fro in an orderly 
manner, for less than an hour before their arrest, on the same side of one 
of the streets of the City of New Westminster, B.C., on which was situate 
the said theatre, wearing ordinary yellow waterproofs called ‘slickers’, on 
the back of which was the following printed statement:—‘The Edison 
Theatre does not employ Union Picture Projectionists affiliated with the 
New Westminster and Vancouver Trades and Labour Council.’ It was 
found that the statement was true in fact, and also that the accused did 
not speak to or molest anyone or obstruct the entry of patrons of the 
theatre.”"'*> In these circumstances, we may well borrow the words of 
Lord Haldane as quoted by Trueman J.A. in the Allied Amusements 
Case: “To hold what the Court of Appeal held is to make the protection 
which the section affords to the workman a mere trap.’"!"4 


JacoB FINKELMAN 


Law Building, University of Toronto 


°R,S.B.C. 1936, c. 289. 

121 Schuberg v. Local No. 118, International Alliance Theatrical Stage Employees, {1927) 
1 W.W.R. 548; Rex v. Richards and Woolridge, (1934) 3 D.L.R. 332. 

12911927] 1 W.W.R. 548, per Macdonald C.J.A., at p. 550. 

123(1934] 3 D.L.R. 332, per Martin J.A., at pp. 334-5. Although his lordship delivered 
a dissenting judgment, nevertheless this statement of the facts is accepted by the whole 
court. 

141937] 3 W.W.R. 193, at pp. 203-4, 





NOTES AND DOCUMENTS 
AMERICAN RESTATEMENT OF PROPERTY LAW 


In a recent book entitled The Law, Lord Justice Slesser observes that 
‘one of the most obvious qualities of law is its certainty’’. The learned 
lord justice seems to give to this particular quality pride of place among 
all other essential characteristics of law. It is the quality to which he 
refers first and on which he dilates most. Indeed, he chooses it as his 
starting point for a general discussion on the nature of law. This em- 
phasis on one feature of law at the expense of many other essential fea- 
tures, some of them of considerably greater importance, is bound to sur- 
prise many readers until they appreciate that the reason for the laying 
of this apparently one-sided emphasis is the author’s desire to distinguish 
between the rule of law and arbitrary government. ‘‘The element of 
certainty”, he writes, “distinguishes Law from arbitrary government. 
The despot, oriental or European, orders according to his whim; enriching 
or depriving, exalting or slaying, as he thinks fit.”’ 

This extolling of the virtues of certainty and of its near neighbour 
uniformity is, of course, not a new thing. It is an old, indeed a very old, 
practice, periodically resorted to for a variety of reasons. In modern 
times it has been revived for the purpose of condemning in general terms 
the totalitarian states and their modes of government. It can also be a 
useful weapon with which to attack the exercise of judicial functions by 
administrative officials. There is, however, one branch of law in which 
the importance of certainty and uniformity is at all times generally appre- 
ciated, that is the law of property. If the substantive rules of property 
law are uncertain and variable, it becomes very difficult, if not almost 
impossible, to practise the art of the conveyancer. 

It is not the conveyancing practitioner alone who yearns after cer- 
tainty. Even chancery judges not infrequently treat the interests of cer- 
tainty and uniformity as sufficient grounds for deciding an issue one way 
or the other. ‘‘In a matter of this kind”’, observed Tomlin J. (as he then 
was), when deciding a question involving the construction and applica- 
tion of the English property legislation of 1925, “it is not only proper, 
and in accordance with ordinary practice, that one judge should follow 


the decisions of another judge of coérdinate jurisdiction, but it is impor- 
tant to do so on matters of title and conveyancing under these Acts in 
order that, at any rate the advantage of uniformity may be secured, 
whatever may be the other difficulties to be encountered.””! 


1Re Wheeler, [1928] W.N. 225, at p. 226; see also and compare the remarks of the 
same judge in Re Robbins, [1928] 721, 731. 
361 
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It is interesting to compare with such attitude the following statement 
of the objects of the American Law Institute in preparing its restatements 
of different branches of the law (the quotation is taken from the intro- 
duction to volume I of the Restatement of the Law of Property):* 


The Institute recognises that the ever increasing volume of the decisions of 
the courts, establishing new rules or precedents, and the numerous instances in 
which the decisions are irreconcilable, taken in connection with the growing 
complication of economic and other conditions of modern life, are increasing the 
law’s uncertainty and lack of clarity. It also recognises that this will force the 
abandonment of our common-law system of expressing and developing law 
through judicial application of existing rules to new fact combinations and the 
adoption in its place of rigid legislative codes, unless a new factor promoting 
certainty and clarity can be found. 

The careful restatement of our common law by the legal profession as repre- 
sented in the Institute is an attempt to supply this needed factor. The object 
of the Institute is accomplished in so far as the legal profession accepts the 
Restatement as prima facie a correct statement of the general law of the United 
States. 


Three things seem to be implicit in this general statement of objects. 
In the first place, there is an emphasis on the need for certainty and 
clarity in the law of property. Secondly, there is a recognition that new 
rules and precedents must be established to meet new economic and other 
developments. With these two propositions few, if any, will disagree. 
Thirdly, it is implied that the judiciary is so much preferred to the legis- 


lature as an agent for developing law, that extraordinary steps must be 
taken—a new factor must be introduced—to prevent the adoption of 
“rigid legislative codes”’ 

Put in another way this third proposition appears to be that, though 
legislation secures certainty and clarity, it does so at the expense of 
flexibility, and that, though existing judge-made rules are adequate for 
modern needs, their application involves uncertainty and lack of clarity. 
The two volumes of the Restatement of the Law of Property, which have 
already been published, are in themselves a challenge to this implication. 
They contain masses of rules collected with the greatest industry and 
stated with the utmost care. Many of these rules date back to feudal 
times and are obviously out of place in a modern system of property law 
Not a few of them were swept out of the English land law by the Birken- 
head legislation of 1922-5. 

That is the first and, indeed, the deepest impression made by the two 


*Restatement of the Law of Property as Adopted and Promulgated by the American 
Law Institute at Washington, D.C., May 9, 1936. Vol. I: Introduction and Freehold 
Estates. Vol. 11: Future Interests, Parts 1 and 2 and Index to Vols. Iand II. St. Paul 
American Law Institute Publishers. 1936. Pp. Ixii, 503, 22; liv, 505-1179, 23-82 
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volumes on an English reader. Has it been worth while in the interests 
only of certainty and clarity to devote so much time, labour, and skill to 
the performance of the task? No useful purpose can, however, be served 
by asking such a question at this stage. Another question would perhaps 
now be more pertinent. May not the Restatement prove a most conven- 
ient starting point for the securing of modernizing reforms as well as 
uniformity and clarity? 

One great feature of the English land law reforms of 1922-5 was that 
they were not preceded by any restatement of the old law as it was before 
the legislation was passed. Such of the old rules as it was thought re- 
quired abolition or amendment or restatement were abolished or amended 
or restated and new rules were enacted—all this being done by a prelimi- 
nary amending act. Then the old rules, in so far as they had been 
altered, and the new rules were grouped together in consolidating sta- 
tutes. The old rules, which had not been in any way altered or restated, 
were not incorporated in any statute. This process has on the whole 
worked surprisingly well but it has involved two difficulties. In certain 
cases it has not been easy to fit some of the new legislative rules into the 
old common-law background, particularly where the courts have adhered 
too closely to the rule of construction that the statute only alters the 
common-law rule in so far as it clearly and expressly appears to do so. 
The second difficulty has been met with in the transition from the old 
law tothe new. The uncertainty of the old legal position seriously handi- 
capped the draftsman in framing provisions for effecting that transition. 
Had the English reforms been preceded by such a work as the American 
Restatement, the labours of the draftsman would have been appreciably 
lightened. 

Another deep impression left on the mind by a perusal of the American 
Restatement is the way the ‘“‘common law”’ varies from one state juris- 
diction to another. On the one hand, it is noteworthy that so many 
differences have crept into two general systems of land law—-the English 
and the American— which had the same origin; but it is even more strik- 
ing to see so many differences between the systems in force within the 
same federal union. Such differences make the task of any future re- 
former who insists on uniformity seem truly herculean. 

The general arrangement of the subjects of the Restatement of Property 
Law follows the order which was generally found convenient by English 
teachers of land law before 1926. The first volume contains two divisions 
of the work asa whole. Division 1 comprisés a general introduction and 
a chapter containing definitions of certain general terms such as right, 
privilege, power, immunity, estate, and owner. Division II is subdivided 
into five chapters, the headings of which are ‘‘Definition of Terms relating 
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to Estate’’, ‘“‘Estates in Fee Simple Absolute’’, ‘‘Estates in Fee Simple 
Defeasible’”’, ‘‘Estates Tail, Estates in Fee Simple Conditional and Re- 
lated Estates’’, and ‘‘Estates for Life’. The second volume is made up 
of two parts of one division (Division III) of the Restatement of Property 
Law asawhole. Its subject is future interests. This takes up over five 
hundred pages in the present volume, and it would seem that it will also 
take up the whole of volume III. 

It is only natural that great emphasis has been laid on definitions, be 
they definitions of general or special terms. Moreover, when a meaning 
has once been earmarked for a particular term, this meaning has been 
strictly adhered to. 

The Restatement as such has not the force of law in any part of the 
United States; but the hope is expressed in the general introduction to 
volume I that the legal profession will accept the Restatement as prima 
facie a correct statement of the general law. Two considerations warrant 
the expectation that this hope will be fulfilled. The first consideration is 
that the Restatement is the work of the foremost property lawyers of the 
United States and has been adopted and promulgated by the American 
Law Institute. The second consideration is that in arrangement and 
form for certain, and, it would appear to an English lawyer that in sub 
stance also, the work is of the highest quality. 

D. HuGurEs PARRY 
University of London. 


ARBITRATION JOURNAL 


The American Arbitration Association, founded in 1926, has alread, 
done much in advancing a science of arbitration. It now adds to its 
activities the Arbitration Journal' which “undertakes to ‘hive off’ a sphere 
of knowledge, hitherto undifferentiated from the field of law in which 
arbitration has been submerged and from the atmosphere of courts which 
has long penetrated its practice. It seeks to obtain a new focus and to 
paint new pictures of a somewhat hitherto drab existence and to bring t: 
bear upon the whole subject a closer observation and a more discrimi- 
nating judgment."’ Various experiments, research, and special studies will 
find in it a clearing house, while the past will be explored, current infor 
mation collected, and provision made for its exchange in all countries 


‘Arbitration Journal (published by the American Arbitration Association in col- 
laboration with the chamber of commerce of the state of New York and the inter- 
American commercial arbitration commission, 521 Fifth avenue, New York city; L. R 
Eastman, chairman, editorial board; quarterly; Canadian subscription, $2.25). 
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‘In this way human knowledge will be extended and the pattern of the 
science will begin to take form, lifting arbitration from its narrow field of 
law, from its attributes of a panacea, and making it the servant of man’s 
welfare and progress.’’ In this work, Mr. L. R. Eastman, the distin- 
guished chairman of the editorial board, has gathered round him not only 
an expert body of Americans but a body of foreign collaborators, among 
whom are Dr. W. P. M. Kennedy and Professor F.C. Auld of the Univer- 
sity of Toronto. The Arbitration Journal appears with a warm welcome 
from Lord Askwith, president of the institute of arbitrators; from Dr. 
Nicolas Politis, president of the court of arbitration of the international 
chamber of commerce; from the late Sir Frederick Pollock; and from 
Stephen Demetriadi, Esq., president of the London chamber of com- 
merce. Already it has established itself as a learned review, and it ought 
to find a place not only in every law library but in the libraries of cham- 
bers of commerce, banking and financial institutions, and trade unions. 
We offer it a warm welcome; and if its early issues are a herald for the 
future, it will certainly acquire a necessary place in the studies of students, 
practical lawyers, and men of affairs. 


MopERN Law REVIEW 


The UNIVERSITY OF TORONTO LAW JOURNAL wishes to extend a very 
special welcome to the Modern Law Review, edited by distinguished mem- 
bers of the faculty of law of the University of London, with Professor 
R. S. T. Chorley as general editor. The journal will appear quarterly, 
and subscriptions (12s. 6d. post free) should be sent to Dr. G. W. Keeton, 
University College, Gower street, London, W.C. 1. Our interest lies in 
the fact that it will be devoted to law as it functions in society with the 
emphasis on English law in relation to legal situations where law is not 
the only factor. The University of London is exceptionally well organized 
for the successful carrying out of such a project; and, if the issues of the 
journal which have already appeared represent its standards, we can say 
that they are extremely high. It is no impertinence to add that the 
appearance of the Modern Law Review is an event in English legal scholar- 
ship; and we trust, with great respect, that it will do much to improve the 
barrenness of English legal text-books, that it will help English law to cast 
aside the ‘‘black-letter’’ lawyer who besets it continually, and that it will 
assist in lifting legal studies into their due place of relationship with the 


other social sciences. The journal is fortunate to begin with a graceful 
and urbane blessing from Lord Macmillan who himself has so successfully 
connected law with life—and other things—and become a great exemplar 
of the journal’s fundamental aims. Our conception of the width of law 


















366 Tue University oF Toronto LAw JOURNAL 


-an best be illustrated when we welcome the Modern Law Review with the 
ancient liturgical prayer—ad multos annos. 


W. P. M. K. 


New York LAw REVISION COMMISSION 


We have already drawn attention to the origin, purposes, and work 
of the New York law revision commission.' It is a pleasure to read its 
report for the year 1936? and to recommend its study to all who are inter- 
ested in processes of law reform which are neither sporadic nor ad hoc. 
The volume throughout is a monument of scientific scholarship, of careful 
research, of practical utility, and we can only offer our congratulations— 
and our wonder. Most important achievements are due to the commis- 
sion in fitting the various legal problems dealt with into their history, the 
social forces touching them, their actual operation and social value, and 
their position in other legal systems. In this connexion, the commission 
more than remains true to the ambition and scope of its fundamental 
purposes. Had it done nothing more than provide this invaluable con- 
tribution, we should be its deep debtors. But its work has issued in great 
progress in actual legislative accomplishment, for in 1936 several bills 
recommended by the commission became law. The studies in progress 
include, inter alia, the revision of the penal law, state and municipal 
liability in tort, and the statute of limitations, and we shall await them 
with interest. 

Meanwhile, we should like to draw special attention to certain out- 
standing pieces of research in the present report. (i) There is an excel- 
lent study relating to liability for injuries resulting from fright or shock 
in which the English and American law is examined with great care. Here 
is provided an admirable guide to the Canadian cases and ending with 
Negro v. Pietro's Bread Company, [1933] O.R. 112. The Restatement of the 
Law of Torts, s. 436, has adopted the rule permitting recovery for injuries 
brought about through the internal effects of fright or shock. The com- 
mission recommended that “‘in an action to recover damages for bodily 
injury or wrongful death hereafter caused, recovery shall not be denied 
merely because such bodily injury or wrongful death was brought about 
through fright or shock without physical contact or impact’’. The bill 
unfortunately failed to pass the legislature. Time, however, is on the side 
of the commission; and, at any rate, the study would appear to show that 





17 University of Toronto Law Journal (1936), at pp. 353 ff. 
*State of New York. Report of the Law Revision Commission. Albany: J. B. 
Lyon Co. 1936. Pp. 1123. 
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legal change should not be opposed for the reason only that there would 
be a flood of litigation and an increase in prosecutions for fraudulent 
claims. The article is excellent not merely for the practical lawyer, but 
for discussion with students. (ii) The most inclusive and extensive study 
deals with the seal and consideration. Professor Whiteside of Cornell 
Law School provides a first-class survey of the history of the Anglo- 
American doctrine of consideration and of the problems to which it gives 
rise in modern times. Indeed, this section is perhaps the most outstand- 
ing contribution in an outstanding volume. (iii) The section dealing 
with expert witnesses is also well worthy of critical study, as the issues 
which it raises are becoming more and more complicated especially in 
relation to personal injury accidents, a problem with which the com- 
mission’s report is most specifically concerned. 

We can only, in conclusion, congratulate the commission on two years’ 
work of remarkable progress, which has called for admiration far beyond 
New York. It will be unfortunate if anyone seriously neglects activities 
whose success is due to the combination of legal scholars with practical 
lawyers. It is no exaggeration to say that its scientific and practical 
achievements are so great that faith is renewed that dreams may be made 
to come true. It is no longer possible, with these records available, for 
any jurisdiction to take up a position of static and pessimistic fatalism. 
Law reform is needed—continuously needed. It can be accomplished— 
continuously accomplished—along methods so excellently illustrated in 
New York. 

W. P. M. K. 


SURVEY OF INTERNATIONAL AFFAIRS FOR 1935 


The Royal Institute of International Affairs (Chatham House) and 
the Annual Survey,' issued under its auspices since 1924, have become 
two of the working tools of civilization, none the less essential because the 
material with which they have to deal has steadily become more difficult. 
Looking back now at the fourteen volumes of the Survey, covering the 
main movements of world events in the post-war period, we can see inter- 
national politics steadily going from bad to worse, until in the two vol- 
umes into which the Survey for 1935 is divided, the march of events be- 
comes a rout. The first volume deals primarily with the resurgence of 
(Germany as a military power; the second is devoted to the Abyssinian 
affair. Both mark further steps in the movement towards increasing 


‘Survey of International Affairs, 1935. By ARNOLD J. TOYNBEE, assisted by V. M. 
BouLTER. 2 vols. Issued under the auspices of the Royal Institute of International 
Affairs. Toronto: Oxford University Press. 1936. Pp. ix, 455; xi, 568. ($5.50; $6.25) 
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violence and aggression—not so much a return to the old pre-war order, 
as a descent to a world in which war and the fear and the threat of war 
are becoming commonplace, and ultimate disaster is only avoided by a 
series of narrow shaves. 

In volume I, Professor Toynbee continues the story of the disarma- 
ment negotiations from 1933 up to their abandonment in 1936. Through- 
out, France uncompromisingly insisted upon security as guaranteed by 
the Versailles treaty, while Britain continued to object ‘‘to giving any 
undertaking which would commit a British Government in advance to a 
definite course of action’’. The French search for security led to the dis- 
cussions, beginning in 1934, of an eastern pact of mutual assistance, first 
put forward by Barthou as part of an effort to encircle Germany, but late: 
broadened at Great Britain's suggestion into a kind of eastern Locarno. 
This failing of achievement, France got her pact with Russia and Russia 
entered a pact with Czechoslovakia, both rightly regarded by Germany 
as military alliances against her. For her part, Germany drew closer to 
Poland, made her influence supreme in Danzig, increased the tension 
between Poland and Czechoslovakia. 

The Franco-Italian agreement of January 7, 1935, had its origin in 
French anxiety about German rearmament and (as we know now from 
De Bono's book)? Mussolini’s desire for a free hand in Abyssinia led him 
to be generous. As Professor Toynbee says: ‘France duly chose to let 
the League of Nations suffer shipwreck rather than run the risk of losing 
the prospect of Italian support against a German menace.’ She might 
have seen that she would lose both. 

As may be imagined, Germany’s resurgence as a military power, con- 
stituting an open breach of the Versailles treaty, gave work for the diplo- 
mats; and a long section is devoted to tracing the relations of Germany 
and the western powers during 1935. Anglo-French conversations in 
London resulted, on February 3, in the suggestion of a general settlement 
of the armament and security questions, as well as a western air-pact. 
The favourable atmosphere created by this announcement was shattered 
by the British government’s statement of March 4, announcing its re- 
armament plans, and by the French government’s decision, on March 5, 
to lengthen the period of military service, no less than by the German law 
of March 16, re-establishing compulsory military service, in breach of the 
treaty. To discuss this situation, French and British representatives met 
Mussolini at Stresa, on April 11, 1935, the Italians being upset on the eve 
of the conference by the announcement of the Franco-Soviet treaty. 
Nevertheless, the conference resulted in the Stresa front, and France, 
Italy, and Great Britain co-operated to have the council of the league 


"E. De Bono, Anno XIIII; The Conquest of Empire (London, 1937). 
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adopt a resolution condemning Germany for rearming. At this council 
France supported the application of sanctions against future treaty- 
breakers. It was at this session, too, that the Abyssinian appeal, first 
made in January, came up for postponement again. Italian troops had 
been moving into Eritrea for two months. 

On May 21, 1935, Hitler laid down thirteen points of German foreign 
policy, creating an opening for rapid negotiations which resulted in the 
Anglo-German exchange of notes of June 18, limiting the German navy to 
35 per cent. of the British. The announcement of this came as a colossal 
shock to France and efforts at explanation were hardly enough to restore 
Anglo-French relations in time to build a sound basis for co-operation in 
trying to enforce sanctions. For it was at this time that the Abyssinian 
affair began to reach the point where something had to be done about it. 

Indeed, the events of the first half of 1935, for the most part covered 
in the first volume of the Survey, did not provide the best setting for the 
crucial test of international integrity that was to follow. As Professor 
Toynbee says: ‘“There was only one international activity in which 
statesmanship was effective at this time; and that activity was compe- 
titive rearmament’’—‘‘the incredible folly of civilization” as Mr. Neville 
Chamberlain called it. But the setting was ideal for Italy’s purpose, and, 
trading heavily on the assumption that French fear of Germany would 
immobilize her, Italy set out bravely on her mission to civilize Ethiopia 
by conquest. To the story of this Professor Toynbee devotes the whole 
of volume II, and here we find by far the most complete and authoritative 
account yet to appear of the whole terrible affair. Its importance in 
Professor Toynbee’s eyes is further shown by his putting the question, 
whether the protagonist of the tragedy is Mussolini or western civili- 
zation itself? Professor Toynbee feels so keenly about this that he tries 
‘to put his readers on their guard by letting them know, before embarking 
on his narrative, what his own outlook is”’: 

In the first place, the writer is an Englishman; secondly, he believes that 
the English political tradition, as embodied in the present British Commonwealth 
of Nations, is a thing of great value for the World; thirdly, he believes that the 
British Commonwealth cannot survive except within the framework of an effec- 
tive international régime of collective security of the kind intended in the Co- 
venant of the League of Nations; fourthly, he believes that, in the international 
crisis of 1935-6, ‘the honour and vital interests’ of his country (to use the old- 
fashioned phrase) alike demanded of the United Kingdom that she should carry 
out her obligations under the Covenant completely, whatever the consequences; 
fifthly, he considers that this standard of conduct has not been lived up to in the 
foreign policy which has actually been pursued by the United Kingdom Govern- 
ment in the international transactions that are recorded in this volume; and, 
lastly (to complete the tale of contentious points in his position), he considers 
that the shortcomings—as they appear to him—of the actual conduct of British 
foreign policy in this ordeal have been due to a lack of courage and sincerity. 
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Before dealing with the history of the affair itself, Professor Toynbee 
devotes more than a hundred pages to an extraordinarily interesting 
account of the motives and attitudes of the belligerents and others. This 
is followed by sections on the relations between Abyssinia and Italy before 
the Walwal incident of December 5, 1934, and the attempts at peaceful 
settlement which followed, leading up to the crucial days at Geneva be- 
tween September 4 and October 7, 1935, the imposition of sanctions be- 
tween October 11 and December 12, the abortive Hoare-Laval peace plan, 
the attitude of the United States, and the misconceived action of Britain 
in reinforcing the fleet in the Mediterranean. The Italian military opera- 
tions, beginning on October 3, 1935, and violations of the laws of war 
are faithfully dealt with. A special section by Mr. H. V. Hodson is de- 
voted to the economic aspects of the conflict and at the end are three 
sections dealing with the results of the Italian victory. The part that 
Canada played is lightly touched upon. 

This is not the place to enter into a lengthy discussion of the case 
against Britain and France or civilization itself. The British apologists 
usually base their answer on the assertion that, disarmed as she was, 
Britain could not run the risk of a war single-handed against Italy. 
Britain at the time was one of fifty-one nations allied and obligated 
through the covenant to take effective measures to stop Italy pursuing 
the act of aggression of which they had already found her guilty. In addi- 
tion, Germany was acquiescent in the course of action and the United 
States was showing its willingness to co-operate. With Italy there were 
Austria, Hungary, and Albania. If Italy were stopped, confidence in col- 
lective security and the league would be established on a firm footing. If 
she were not, respect for covenants would go the way we have seen it go, 
with the probability that in no further set of circumstances would Britain 
find herself relatively so strong against a country which was threatening 
the whole basis of peace (as well as immediate British interests) as she 
now was with regard to Italy. 

It would appear, then, that Italy won her war to spread ‘‘civiliza- 
tion’’ by driving her tanks and gas-dropping aeroplanes clean through 
her international obligations. But in doing this she showed how far the 
French and British governments were willing to go to carry out their 
obligations. The organization of peace was put on a more “‘realistic’’ 
basis. As the arms race gathered way, Germany reoccupied the Rhine- 
land, the Spanish tragedy began, and Japan invaded China. Can anyone 
to-day seriously doubt that it would have been possible to have avoided 
all this by appropriate action, even as late as 1935? And there may come 
a moment during the next few months when an aggressor nation finds that 
it can get no further without touching a vital interest of a great power. 
If internal forces then push the aggressor nation to the point of touching 
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that vital interest, we shall not be able to escape the conflagration which 
will follow. But it is possible that before that moment arrives there may 
come a general realization, first, of the common peril, and then of the 
common interest in providing machinery for peaceful change and in pre- 
venting aggression through collective action by applying article xvi on a 
regional basis, combined with the limitation and reduction of arms. It is 
something which remains to be tried. 

Professor Toynbee and his collaborators (Miss V. M. Boulter, Mr. 
G. E. Hubbard, who deals with the far east in part II, and Mr. H. V. 
Hodson, who deals with economic questions in part III of volume 1) have 
brought to the preparation of the Survey a rich background of knowledge 
and an unusual ability to marshall their difficult material. The Survey 
has become essential for students of international affairs; but the events 
of the year in review are so momentous in their consequences that no one 
who pretends to be concerned about the world in which he lives should 
fail to read the story which the events themselves are made to tell here. 

BROOKE CLAXTON 

Montreal. 


THE UNIVERSITY OF ToRONTO LAW JOURNAL 


Owing to the remarkable reception which the UNIVERSITY OF TORONTO 
Law JOURNAL has received, the EpiToR has great pleasure in announcing 


that, beginning with the next issue, it will appear biannually— in the Lent 
Term and in the Michaelmas Term; and that, if the success continues, 
it will eventually become a quarterly. No change will be made in the size 
of the volume. He also takes this opportunity to thank the subscribers, 
contributors, publishers, and advertisers for their generous co-operation 
which has placed the UNIVERSITY OF TORONTO LAW JOURNAL in the posi- 
tion which it occupies to-day in the legal literature of the British nations 
and of foreign countries. The success is theirs. He would specially thank 
those publishers, who, by their courtesy in sending books for review, have 
made it possible to present expert reviews of most of the important cur- 
rent literature in English and in foreign languages—a feature almost 
unique in its ambit and scope and constituting a measure of successful 
accomplishment in connexion with one of the foundation purposes, 

The Epitor also begs to say that he will be pleased to consider for 
publication manuscripts, from seven to eight thousand words in length, 
and if accepted to publish them as soon as editorial plans will allow. 
Twenty-five offprints are sent free to the authors of articles; and addi- 
tional offprints can be provided at a low rate if arranged for on the 
acceptance of an article. 
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SURVEY OF CANADIAN LEGISLATION 


This survey of legislation in Canada, enacted during the last session 
of each legislature, deals only with the more important statutes. 


DOMINION OF CANADA 
1 Geo. VI: Public General Acts, 45; Local and Private, 9; Divorces, 46. 


Tue Home IMPROVEMENT Loans GUARANTEE ActT (c. 11).—This act provides 
for loans guaranteed to the extent of 15 per cent. by the Dominion government for the 
purpose of home improvement, limited to $2,000 on any single property. Loans may 


be made under the provisions of the act by lending institutions approved by the 
governor-in-council. 


SUCCESSION TO THE THRONE (c. 16).—The alteration in the law touching succession 
to the throne set forth in the act of the parliament of the United Kingdom entitled 
“His Majesty's Declaration of Abdication Act, 1936’’, is assented to and effect is given 
to the abdication of his majesty, King Edward VIII. It is provided that there shall 
be a demise of the crown and accordingly the member of the royal family then next in 
succession to the throne shall succeed thereto. 


Tue Gotp Causes Act (c. 33).—Gold-clause obligations are declared to be 
contrary to public policy, and in the case of any gold-clause obligation payable in 
money of Canada, or governed by the law of Canada payable in Canada or elsewhere in 
money other than money of Canada, tender of the currency of Canada or of the nominal 
or face amount of the obligation in currency which is legal tender for the payment of 
debts in the country in the money of which the obligation is payable, shall be a legal 
tender, and the debtor shall, on making payment in accordance with such tender, be 
entitled to a discharge of the obligation. This legislation closely follows the joint 
resolution of congress of the United States, June 5, 1923. 


AMENDMENT OF THE SUPREME Court Act (c. 42).—Where the amount of a matter 
in controversy in an appeal exceeds the sum of $2,000, an appeal shall lie directly to the 
supreme court in respect of a question of law alone from a final judgment pronounced 
by a provincial court, upon leave being granted to that effect by the highest court of 
final resort in the province in which the proceedings were originally instituted and upon 
the consent in writing of the parties. 


Dana H. PoRTER 
Toronto. 


MARITIME PROVINCES 
a) New Brunswick 
1 Geo. VI: Acts passed, 98; Public, 56; Private, 42. 


AGREEMENTS FOR MAINTENANCE.—An amendment (c. 20) to the Judicature Act 
gives the court power to set aside or vary, as against all but bona fide purchasers, any 


conveyance or transfer of property given in consideration of an undertaking to maintain 
or support. 
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CoMPANIES.— Provision (c. 19) is made by extensive amendments to the Companies 
Act (R.S. 1927, c. 88) for the formation of mutual insurance companies and mutual 
benefit societies. A new part is added which concerns mining companies, giving them 
the usual right to issue shares at a discount and to sell shares in respect of which calls 
have not been paid within sixty days at a public auction for whatever figure they fetch. 


ENCROACHMENTS.—An amendment (c. 30) to the Barristers’ Society Act, 1931 
(c. 50), prohibits unqualified persons from drawing instruments relating to real or 
personal property or to legal proceedings; petitions, memoranda of agreements, affidavits, 
elc., concerning the incorporation or winding-up of companies; papers to found or oppose 
a grant of probate or letters of administration; and petitions or other documents under 
the Bankruptcy Act. From this category of instruments are excluded wills, agreements 
under hand only, powers of attorney, and transfers of stock containing no trust or 
limitation. Further, justices of the peace may still prepare instruments relating to 
real estate and notaries documents pertaining to their office. 


INSURANCE.—The province this year adopts a new act (c. 44) dealing compre- 
hensively with the business of insurance, along the familiar lines of giving general 


supervisory powers to a superintendent of insurance and regulating the form and 
contents of policies. 


LaBoUR LEGISLATION.—The new Factories Act (c. 50) prohibits the employment 
of children under fifteen in factories and the minister of labour may prohibit the employ- 
ment of young persons in factories. In respect of injury to, or death of, a person 
unlawfully employed, the employer is liable to the same extent and in the same manner 
as the workmen's compensation board would have been if the person had been lawfully 
employed. No female and no male person under eighteen is to be employed for more 
than ten hours a day nor more than fifty hours a week, exceptional circumstances apart. 
Chairs are to be provided for female workers when they are not working, and the 
inspector of factories may order that chairs be provided for working when it may be 
done sitting. Detailed requirements are laid down about cleanliness and air-space in 
factories and the provision of safety devices, etc. 


MARRIAGE SETTLEMENTS.—The Judicature Act is amended (c. 20) to give the 
court power, after a decree of nullity or divorce, to inquire into any marriage settlement 
or agreement and to make such orders ‘‘with reference to the application of the whole 
or a portion of the property settled or of the income or of the benefits thereby conferred 
or given either for the benefit of the children of the marriage or of their respective 
parents as to the court shall deem fit’’. 


NATURAL Propucts MARKETING.—The Natural Products Act (c. 52) gives the 
governor-in-council power in general terms to make regulations for the classifying, 
grading, and packing of natural products. A government inspector may be appointed 
under the act and wide powers of entry and inspection of premises and books are accorded 
him. By another act (c. 53) a board, called the natural products control board, may 
be established by the governor-in-council to regulate and control the marketing of 
natural products within the province. The board is to have authority to investigate 


and arbitrate disputes within the industry and to inquire into the subjects of costs, 


price spreads, trade practices, methods of financing and grading, and into policies relating 
to the marketing of natura! products. It is to have the further power to license persons 
engaged in the marketing or processing of natural products and to take steps to carry 
out any scheme or plan of marketing declared by the governor-in-council. 
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(6) Nova Scotia 
1 Geo. VI: Acts passed, 122; Public, 63; Local, 36; Private, 23. 


APPRENTICESHIP.—This act (c. 4), which is patterned in a general way on similar 
Ontario legislation, is designed to encourage the training of youths by means of 
apprenticeship in the building trades. A contract of apprenticeship must be in the 
form prescribed by the act and be registered with the deputy minister of labour after 
being recommended by the committee set up by the act to assist in its administration. 
Registration of a contract deemed not to be for the benefit of an apprentice may be 
refused, as also may its termination, cancellation, or transfer. The governor-in-council 
may make regulations about wages, hours of labour, and instruction of apprentices. 
The regulations may also prescribe the number of apprentices who shall be employed 
by any employer either by proportion to the total number of his employees or otherwise, 
and the rates at which bonuses may be paid by the government to employers. 


COLLECTION AGENCIES.—An amendment (c. 35) to the principal act gives the 
attorney-general power “‘in his absolute discretion” to suspend or cancel the licence of a 
collection agency. For the purpose of investigation, he may at any time enter the 
premises of a licensee and examine its books and records. 


DOoOMINION-PROVINCIAL RELATIONS.—An act (c. 7) ratifies an agreement between 


the Dominion and the province whereby the province places control of its oyster 
fisheries under the Dominion minister of fisheries. 


MarriAGE.—Proof of the due solemnization of marriage is facilitated by a new 
act (c. 38) which requires persons solemnizing marriages to be registered. The purpose 


of the act is to make it possible to prove by reference to the register that a marriage was 
solemnized by a duly qualified person. 


TRADE Untons.—This act (c. 6) legalizes trade unions and declares it to be lawful 
for employees to bargain collectively. Employers are compelled, under penalty, to 
recognize and bargain collectively with members of a trade union representing the 
majority choice of the employees eligible for membership in the union. It is unlawful 
for an employer to insert a clause in a contract of employment restricting these rights 
or to continue such a clause in effect; nor may an employer, by intimidation, dismissal, 
or threat of dismissal, prevent or attempt to prevent an employee joining a trade union. 
The act goes on to provide for the ‘‘check-off" for union dues in certain cases. The 
officers of a trade union in an industry where there is already a ‘‘check-off"’ for benefit 
societies, hospital charges, and the like, may apply to the minister of labour for a 
plebiscite. The voting is to take place under conditions fixed by the minister, and if a 
majority favours the ‘‘check-off”’ and the individual employee makes a written request 
to his employer, the appropriate deductions are to be made from his wages. 


(c) Prince Edward Island 
1 Geo. VI: Acts passed, 48; Public, 37; Private, 11. 


Bitts OF SALE.—The Bill of Sale Act (c. 3) enacts the uniform act drafted by the 
commissioners on uniformity of legislation in Canada. 


DOMINION-PROVINCIAL RELATIONS.—The Dairy Industry Act (c. 7) adds another 
to the long line of instances of the provinces attempting to validate Dominion legislation 
by a blanket provision that the Dominion act and the regulations issued thereunder 
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shall, so far as the same are within the legislative competence of the province, have the 
force of law within the province until repealed or changed by the Dominion. The 
lieutenant-governor may by proclamation declare amendments, passed by the Dominion 
to be in force in the province, and conversely may order that a provision shall cease to 
have the force of law in the province. A certain degree of co-operation in administration 
is foreshadowed by c. 18, which, in anticipation of an agreement passing over the 
collection of provincial income taxes to the Dominion, provides that the Dominion 
minister and the commissioner of income tax shall, upon such an agreement being 
arrived at, exercise the powers presently vested in the provincial treasurer. 


FARMERS’ INSTITUTES.—A new act (c. 2) enables fifteen or more persons paying 
yearly dues, in all amounting to $10.00, to form a farmers’ institute. The purpose of 
such institutes is the promotion of education concerning soil cultivation, orchard 
management, the improvement of breeding stock, and the co-operative purchasing of 
supplies and marketing of natural products. The government is empowered to make 
grants of money in support of such organizations. 


Motor VEHICLEs.—Typical of current efforts to make the highways safer is an 
amendment (c. 17) to the Highway Traffic Act, 1936, which enacts that a driver of a 
motor vehicle who is charged with manslaughter or criminal negligence shall have his 
operator's licence suspended and the suspension can only be lifted by an order from the 
court or magistrate who disposed of the case. 


G. F. Curtis 
Dalhousie Law School. 


ONTARIO 
1 Geo. VI: Acts passed, 106; Public, 82; Private, 24. 


MunicipaL TAXATION.—By an amendment to the Assessment Act (c. 9) the 
amendments to the act passed in 1936 (c. 4) dealing with the assessment and rating of 
corporations for separate-school purposes have been repealed. (See 2 U/niversity o/ 
Toronto Law Journal (1937), pp. 145-6.) 


Lasour.—By an amendment to the Department of Labour Act (c. 17), a new 
board of five members called the industry and labour board is constituted. The new 
board is given power to administer and enforce the provisions of any act which may be 
assigned to it by the lieutenant-governor-in-council. Presumably the new board will 
administer the Minimum Wage Act, the Industrial Standards Act, and other statutes 
dealing with labour problems. The new board is also given power to hold public 
inquiries for the purpose of procuring information. 


FLoraL EMBLEM.—By the Floral Emblem Act (c. 26), the flower known botanically 
as the trillium grandiflorum, and popularly known as the ‘‘white trillium’’, is adopted 
as the floral emblem of the province of Ontario. 


HiGHway TRAFFIC.—By an amendment to the Highway Traffic Act (c. 30), the 
speed limit for the operation of motor vehicles in cities, towns, and villages is increased 
from twenty miles per hour to thirty miles per hour, and outside of cities, towns, and 
villages from thirty miles per hour to fifty miles per hour. 


Luxacy.—By an amendment to the Lunacy Act (c. 39), the word ‘“‘lunatic’’ is 
deleted from the act, and for it is substituted the phrase ‘‘mentally incompetent person”’. 
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Securities Act.—By an amendment to the Securities Act (c. 69), the Ontario 
Securities Commission or its representative may investigate and inquire into the affairs 
of any person or company in order to ascertain whether the following acts have been, 
either before or after the coming into force of the amendment, or are likely to be, 
committed: (a) any criminal, fraudulent, wrongful, or improper act; or (b) any offence 
against the Securities Act or the regulations; or (c) any act which may be’ unfair, 
oppressive, injurious, inequitable, or improper to, or discriminate against, any holder, 
prospective holder, purchaser, or prospective purchaser of any shares or other securities 
of such person or company, or to or against any creditor, prospective creditor of such 
person or company, or other person or company, otherwise beneficially interested in 
such person or company; or (d) any act whereby any unfair advantage may be secured 
by any person or company over any other person or company; or (e) any fraud upon 
the government of Ontario or any department of the government of Ontario or any 
municipality. The commission or its representative is given the same power to summon 
witnesses and to compel them to give evidence on oath as a judge of the supreme court 
of Ontario; and no action in libel or slander or otherwise shall lie against the commission 
or its representative in respect of any act arising out of any investigation or inquiry. 


STATUTES.—By an amendment to the Statutes Act (c. 73), it is provided that any 
act passed after January 1, 1937, unless it is otherwise provided therein, shall come 
into force and take effect on the sixtieth day after the prorogation of the session of the 
legislature at which the act was passed. 


Joun J. RoBINeTTE 
Toronto. 


QUEBEC 
1 Edw. VIII (Second Session): Acts passed, 50; Public, 42; Private, 8. 


Finance.—C. 2 gives the lieutenant-governor-in-council power to refund provincial 
government loans with the consent of the creditors or upon redemption, the refunding 
loans to be at terms not exceeding thirty years and at interest not exceeding 4 per cent. 


Farm Crepit.—C. 3 creates a bureau with power to borrow up to ten million 
dollars, acquire and administer property, grant loans to farmers up to 65 per cent. of 
the value of their farms and 75 per cent. in the case of loans for settlement. 


Resources.—C, 4 gives the ‘‘Government” authority to make an inventory of 
the natural resources of the province. 


Otp AGE Penstons.—C. 5 amends the act so as to allow appeals to the courts, etc. 


Reports.—C. 6 prohibits the printing or introduction into the legislature of 
reports not now ordered to be printed or introduced unless this is ordered by the 
lieutenant-governor-in-council. 


ELections.—C. 8 replaces the Election Act, and c. 9 repeals an act described as 
‘commonly known as the ‘Dillon Act’ ’’ adopted following the election of 1932, which 
made it more difficult and less useful to contest that and other elections. 


‘ 


SALARIES OF MinisTers.—C. 10 reduces the salary of the prime minister by 
$2000 and of a minister with portfolio by $1000, while the indemnities of members of 
the council and legislature are reduced by 10 per cent. 
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AGENTS GENERAL.—C. 11 repeals the act which provided for agents general of 
the province abroad. 


Pus.iic Service Commission.—C. 12 repeals the act. 


Liquor.—C. 14 vests the powers of the commission in a manager named by the 


lieutenant-governor-in-council. C. 15 repeals certain provisions respecting liquor 
offences. 


Forest Operations.—C. 17 repeals an act which created a board to fix and enforce 
rates of pay and conditions of work in forest operations. C. 18 repeals an act which 
had set up a commission to promote the utilization of forest products. 


Rapio.—C. 19 repeals the Quebec Radio Act and the act which made a person 
possessing a transmission station responsible for libels over his station. 


MINES AND FIsHERIES.—C. 20 provides for a separate minister and department. 


Gaspré.—C. 22 gives the lieutenant-governor-in-council power to authorize the 
minister to search for and develop the ‘‘petroliferous springs in the Gaspesian area”’. 
C. 23 gives the lieutenant-governor-in-council power to authorize any person to acquire 
at a price to be fixed by arbitration and to operate a privately owned pulp mill at 
Chandler, not then operating. 


COLLECTIVE LABOUR AGREEMENTS.—C, 24 extends the act, particularly making 
agreements affecting workmen ordinarily engaged in the industry applicable even in 
cases of casual work. 


Peat.—C. 26 gives the lieutenant-governor-in-council power to investigate peat 
bogs and to turn them to account. 


HEALTH.—C, 29 replaces the Department of Health Act. 


CompPanigEs.—C. 30 entitled ‘‘An Act to provide for the protection of the creditors 
of a company surrendering its charter’, makes the directors of a company surrendering 
its charter liable for its debts, unless they establish their good faith. C. 31 entitled 
“An Act to protect people’s savings and prevent over-capitalization’’ provides that 
issues of bonds or debentures for industrial or commercial purposes must be limited to 
the amount representing the real value of the immoveable property existing and affected 
by the hypothec given to guarantee the issue. C. 32 prohibits members of the executive 
council from holding directorships in companies having business with the government 
or paying corporation taxes. 


INTEREST.—C. 34 reduces the legal rate of interest in matters over which the 
province has jurisdiction to 3 per cent. 


Moratorium.—C, 37 replaces the act preventing foreclosure upon establishing in 
court payment of interest, insurance, and all but the current year’s taxes, upon proof 
of inability to pay, by a similar statute permitting three years’ taxes to be in arrears 


and requiring only 5 per cent. interest and insurance premiums to be paid as conditions 
for moratorium, 


COMMISSION ON PROPERTY.—C. 38 provides for a commission to study and report 
on the problems affecting small property. 
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WoRKMEN’S COMPENSATION.—C. 39 re-establishes the common-law recourse 
against persons not employers responsible for industrial accidents. C. 40 restores to 
the injured man the right to choose his physician. 


BROOKE CLAXTON 
Montreal, 


WESTERN PROVINCES 
(a) Alberta 
1. Geo. VI (First Session): Public, 85; Private, 6. 


Economic ADJUSTMENT.—C. 9 enacts a new Debt Adjustment Act revising the 
former act. The former act applied to ‘‘resident farmers” and “resident home owners”’ 
as therein defined. The new act is broadened in its scope and embraces ‘resident 
debtors”. A ‘‘resident debtor” is defined as a person who is a debtor and an actual 
resident of, and personally living in, the province, and includes the personal repre- 
sentative or representatives, son, daughter, widow, or widower of a deceased resident 
debtor, and includes a family corporation (as defined) which is a debtor and has its 
head office or principal place of business in the province. 


CONTRIBUTORY NEGLIGENCE.—The Contributory Negligence Act (c. 18) is designed 
to make uniform the law in those provinces which enact it, respecting liability in actions 
for damages for negligence where more than one party is at fault and provides for 
apportionment of liability for the damage caused. 


GUARANTEED SEcuRITIES.—The Provincially Guaranteed Securities Proceedings 
Act (c. 11) prohibits any action or proceeding for the recovery of money or enforcing 
any judgment in respect of any debentures guaranteed by the province except the 
issue of the Alberta and Great Waterways Railway Company for $7,400,000 at 5 per 
cent. per annum. The Provincial Guaranteed Securities Interest Act (c. 12) very 
substantially reduces the interest rate on securities guaranteed by the province with 
the exception of the above named issue of the Alberta and Great Waterways Railway 
Company. In most cases the new rate is one-half the agreed rate. The Provincial 
Securities Interest Act (c. 13) repeals the former act of 1936 (2nd session) (c. 11). 
(See 2 University of Toronto Law Journal (1937), p. 150.) For this one act of 1936 
the three enactments just noted have been substituted. 


HicHways.—The Vehicles and Highway Traffic Act is amended by c. 60, with a 
view to additional safety for highway traffic; and a new part is added governing the 
rights and duties of pedestrians. 


SociaL Crepit.—The Alberta Social Credit Act (c. 10) replaces the Social Credit 
Measures Act and the Alberta Credit House Act, of 1936. (See 2 University of Toront: 
Law Journal (1937), pp. 148, 150.) It incorporates in one act the legislation designed 
for the issuance and use of social credit in Alberta. Provision is made, inter alia, for 
the appointment of a board; for a provincial credit commission, the members thereof 
to be appointed by the board; for the creation in the provincial treasury of a provincia] 
credit account ; for the issue of treasury credit certificates; for the payment of consumers 
dividends from and after a date fixed by the board; and for the constitution of an 
Alberta credit house. 
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SociaAL LEGISLATION.—C, 14 amends the provincial legislation in respect of old 
age pensions to make provision for payment of pensions to blind persons. C. 22, the 
Estates of the Mentally Incompetent Act, replaces earlier legislation. By c, 23 the 
powers of the Workmen’s Compensation Board are extended. The Workmen's 
Compensation Act (Accident Fund) is also amended, particularly with reference to 
workmen who have contracted silicosis. 


STERILIZATION.—By c. 47, the Sexual Sterilization Act passed in 1928 is extended 
to cover the examination of mentally defective persons who have been under treatment 
at a mental hygiene clinic as well as psychotic persons. In the case of a psychotic 
person a measure of consent is required before sterilization may be resorted to. 


TRADE Unrions.—C. 75 enacts the Freedom of Trade Union Association Act, and 
gives employees the right to form themselves into a trade union for the furtherance of 
their lawful interests. 


1 Geo. VI (Second Session): Public, 12. 


CREDIT REGULATION.—With the object of controlling the business of banking in 
the province, the Credit of Alberta Regulation Act (c. 1) and the Bank Employees 
Civil Rights Act (c. 2) were passed. These two acts and c. 5, an Act to Amend the 
Judicature Act, prohibiting actions and proceedings concerning the constitutional 
validity of acts of the province without the consent of the lieutenant-governor-in- 
council, were disallowed by the governor-general-in-council. (See Canada Gazette, 


Aug. 21, 1937, p. 500.) 


SociaL Crepit.—The Alberta Social Credit Act is amended by c. 3, and, tntler 
alia, defines the meaning of “social credit’’ and provides for the appointment of a 
temporary provincial credit commission. 


(b) British Columbia 
2 Edward VIII: Public, 61; Private, 4. 


INTEREST.—C, 24, the Interest Reduction (Crown Money’s) Act, provides for the 
reduction to 4% per cent. per annum of interest payable to the crown (British Columbia ) 
under the acts enumerated. 


LABOUR LEGISLATION.—By c. 13, part II is added to the Factories Act governing 
home-work employment. Permits for both employer and employee are now required 
for this form of employment. The Metalliferous Mines Regulation Act is amended 
by c. 32 to provide for the annual medical examination of workmen in certain mines. 
A new act, the Trade-schools Regulation Act (c. 54), has been enacted, prohibiting the 
operation of any trade-school without registration under the act and providing for the 
inspection and regulation of trade-schools. Under an amendment to the Workmen's 
Compensation Act (c. 61) provision is made for the establishment by the workmen's 
compensation board of a separate fund to be known as the ‘‘silicosis fund’ for com- 
pensation in respect of silicosis contracted by workmen in metalliferous mines, the 
employers to be assessed annually to provide for this fund. 


MARKETING.—C. 30 amends the Natural Products Marketing (British Columbia 
Act in such manner as to make it plain that the purpose and intent of part I are to 
provide for the control and regulation in any or all respects of the transportation, 
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packing, storage, and marketing of natural products within the province, including the 
prohibition of such transportation, packing, storage, and marketing in whole or in part. 
The amending act is designed to ensure that this legislation is intra vires the provincial 
legislature, and it has so been held by the court of appeal of British Columbia. Part II, 
as contained in the amending act, was to come into effect by proclamation and apparently 
it is not the intention of the government to bring this part into operation since it does 
not appear in the new Revised Statutes of British Columbia, 1937. 


RESIDENCE AND REsPoNsiIBILITy.—C. 45 defines residence in local areas and the 
responsibility of the crown and of the municipalities under certain acts relating to 
relief, health, or welfare services; the act to come into force by proclamation. 


(c) Manitoba 
1 Geo. VI: Public, 93; Private, 3. 


Crepit Unions.—By c. 7 a new part (part VI A) is added to the Companies Act, 
making provision for the incorporation of credit-union societies within the province of 
Manitoba. This legislation is similar to that enacted in New Brunswick in 1936. 
(See 2 University of Toronto Law Journal (1937), p. 141.) 


EpucaTion.—A new Manitoba Anatomy Act (c. 2) replaces the former act, 
providing more definitely for the control of unclaimed bodies, and under what circum- 
stances and conditions such a body may be delivered to certain approved educational 
bodies for scientific or instructional purposes. C. 12 is a new Education Department 
Act which outlines the scope of the administration of education by the department of 
education. Provision is further made for the appointment of a board of reference to 


act as a board of arbitration in any dispute between a board of school trustees and a 
teacher. 


Gotp CLause Osiications.—C. 17 provides that gold-clause obligations shall 
be discharged upon payment, dollar for dollar, in any coin or currency then legal tender 
at the place of payment named in the obligation, and that no action shall be brought 
or maintained to enforce any judgment obtained outside of Manitoba based on any 
such obligation, except to the amount of the face value of such obligation, dollar for 
dollar, in the legal tender at the time and place of payment. This act applies to all 
obligations governed by the law of Manitoba, including obligations of the crown. 


Hicuways.—C. 19 effects numerous amendments to the Highway Traffic Act, 
aimed generally at greater safety in driving. Also second-hand dealers in motor 
vehicles or parts and in bicycles and parts are required to keep a record of all bought, 
sold, wrecked, or otherwise dealt in. Provision is made for the appointment of testers 
of speedometers. Pedestrians are forbidden to walk on a vehicular highway except 
close to the left-hand edge thereof. 


Laspour LeGiIsLation.—The Strikes and Lockouts Prevention Act (c. 40) is a new 
act taking as its source the Labour Disputes Act of Alberta and the Industrial Disputes 
Investigation Act (Canada). It applies only to labour disputes within the exclusive 
legislative jurisdiction of the province and which have not been made subject to the 
Industrial Disputes Investigation Act (Canada). Provision is made for the appoint- 
ment of boards of conciliation and investigation to which may be referred disputes 
between an employer and his employees. No person shall act as a member of such 
board who has any direct pecuniary interest in the issue of a dispute referred to such 
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board. The duty of such a board is to endeavour to induce the parties to come to a 
fair and amicable settlement of the dispute. Strikes and lock-outs are prohibited when a 
dispute is before a board, and so likewise are changes in wages or hours, 


MARRIED WoMEN.—C. 28 amends the Married Women’s Property Act and 
provides, inter alia, that the husband of a married woman shall not, by reason only 
of his being her husband, be liable in respect of any tort committed by her whether 
before or after marriage, or to be sued or made a party to any legal proceeding brought 
in respect of any such tort. 


MiLk Controt.—The Milk Control Act (c. 29) vests the control and regulation 
of the supply and distribution of milk in a new board known as the milk control board 
of Manitoba and removes it from the municipal and public utility board. 


MunicipaL LEGISLATION.—C. 30 amerds the Municipal and Public Utility Board 
Act. Part Il is amended relative to the su: ervision by the board of borrowing and 
expenditure by local authorities, and provides, if expedient, for the appointment of a 
supervisor of the financial affairs of a municipality. 


SecurITIES.—C. 38 amends the Securities Act by providing for the fulfilment of 
certain conditions before registration of a company, syndicate, or person desiring to 
sell securities of a company or syndicate. New provisions also govern the audit of 
brokers’ records. 


WELL DriL_inG.—The Well Drilling Act (c. 50) requires a permit to be obtained 
from the director of mines before any person shall bore any well or commence or continue 
to bore any existing well. ‘‘Well’’ under this act means any artificial orifice in the 
ground, made by boring, from which coal, gypsum, oil shale, salt, water, and any other 
non-metallic mineral substance or natural gas and petroleum or any one or more of 
them is obtained, or for the purpose of exploring for, or obtaining, any such substances, 
but does not include a well dug or bored from which is obtained, or for the purpose of 
obtaining, water for domestic purposes on agricultural land. 


(d) Saskatchewan 
1 Geo. VI: Public, 98; Private, 2. 


ADMINISTRATION OF JusTICE.—C. 16 amends the Attachment of Debts Act to 
provide that proceedings by way of garnishee summons to attach any debt due or 
accruing due to any person for or in respect of his wages or salary shall be taken only 
where the claim of the creditor against the debtor is upon a judgment, except upon 
order of the court or judge. C. 19 amends the Coroner's Act 1936 so as to clarify 
certain provisions. By c. 95 the King’s Bench Act (s. 4) is amended to provide that a 
writ of summons in an action for income tax, succession duty, or any other tax or fee 
payable to the crown (Saskatchewan) or for any penalties recoverable under any taxing 
enactment of the province, may be served on a defendant out of the jurisdiction without 
in order of the court or a judge. 


Crepit Unions.—C. 25, entitled the Credit Union Act, provides for the incor- 
poration of credit unions within the province. 


DESERTED Wives.—C. 71 isa new Deserted Wives Maintenance Act, consolidating 
ind amending earlier legislation. The question of the constitutionality of this and 
similar legislation in other provinces is before the courts. 
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DrouGut AREA Dest ApjusTMENT.—C. 92 provides for the cancellation of 
certain taxes, or for the establishment and allowance of credits where no cancellation is 
effected, and for the cancellation of relief claims in those portions of the province to 
which the act is made applicable. 


FirE PrREveENTION.—C. 78 is a new Prairie and Forest Fires Act, consolidating 
and amending earlier legislation. Provision is made for air patrols and radio stations 
for the detection and suppression of forest fires. Strict provision is made in respect of 
kindling fires in closed season, failing to extinguish fires, and setting fires in certain 
districts without a permit. The act is important, indicating a strong effort on the part 
of the government to mitigate the tremendous annual loss from forest fires. 


INDUSTRIAL STANDARDS.—C. 90 is designed for the purpose of investigating and 
considering the conditions of labour and the practices prevailing in any industry within a 
designated zone under the act, and for negotiating with respect to wages and hours and 
days of labour and classification of employees. 


MARRIAGE.—By c. 70 provision is made for a declaration of nullity by the court 
of king’s bench, where a form of marriage is gone through between persons either of 
whom is under twenty-one years old, without the required consent, and the marriage 
has not been consummated and such persons have not after the ceremony cohabited 
and lived together as man and wife, but the court shall not declare a marriage void 
where carnal intercourse has taken place between the parties before the ceremony. 


O_p AGE Pensions.—Provision is made by c. 95 for an agreement or agreements 
of the province with the Dominion in regard to the payment of pensions under the 
conditions specified in the Old Age Pensions Act (Canada). “~The amendment is designe: 
to provide for pensions for the blind as distinct from old-age pensions. 


Succession Duties.—C. 5 effects certain amendments to the Succession Duty 
Act. Any custodian of money or securities of a deceased person is required to obtain 
the written consent of the attorney-general before parting therewith. Banks ani 
other institutions, together with the person having access thereto, are required to give 
notice to the attorney-general of the contents of a safety-deposit box of the estate of a 
deceased person, and to obtain the consent in writing of the attorney-general before 
parting with the contents thereof. Provision has been made for allowance for ‘‘quick 
successions’, that is, where the same property is again liable for duty by reason of 
second death within a limited period. The duty again found to be payable may be 
reduced by 50 per cent. where the second death occurred within one year of the first 
death, by 30 per cent. where the second death occurred within two years of the first 


death, and by 10 per cent. where the second death occurred within three years of the 
first death. 


TaxatTion.—C. 7 amends the Gasoline Act by imposing a tax on oil companies 
selling and distributing gasoline, the amount of the tax being based on the number o! 
tanks and their capacity; but where a company pays the said tax no similar tax shall 
be imposed by any municipality in the province. C. 9, entitled the EducationTax 
Act, creates a new tax. It imposes a 2 per cent. tax on the value of tangible goods 
consumed, there being a few exemptions. The proceeds of this tax shall be used onl 
for expenditures incurred for educational purposes. A new act, the Tax Enforcement 
Act (c. 35), provides for the collection of arrears of taxes on land, but the act does not 
apply to taxes to which the Arrears of Taxes Act, the Tax Arrears Consolidation Act 
1933, and the Tax Consolidation and Adjustment Act, 1934, apply 
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WaTER RiGHts.—C. 13 amends the Water Rights Act to provide for inter- 
provincial agreements in regard to the control of interprovincial waters. C.73 amends 
the Irrigation Districts Act, and c. 74 amends the Water Users Act. The minister is 
given power to take over water works and irrigation works within the meaning of these 
acts, subject to the approval of the lieutenant-governor-in-council. 

F. C. CRONKITE 
University of Saskatchewan. 
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The Law of Bona Vacantia in Scotland. By A. R. G. M'MILLaN. 
Edinburgh: W. Green and Son. 1936. Pp. xiv, 74. (7s. 6d.) 


The by-ways of the law, as of the countryside, are often more interesting than the 
highways and it is to one of the most attractive of these by-ways that Mr. M’Millan 
in this little volume furnishes a useful guide. It is no doubt the fruit of his tenure of 
the office of counsel for the crown as ulttmus hzres in Scotland, and he has done his 
successors in that office as well as the profession good service in sharing his experience 
with them. He does not confine himself to expounding the right of the crown to the 
property of deceased intestates who have left no heirs but also deals, though only per 
functorily, with the crown’s right to royal fish and fowl, wreck, treasure trove, and 
waifs and strays—topics on which there is much curious learning which must be sought 
elsewhere. 

The legal basis in theory of the right of the crown to bona vacantia has often been 
discussed. The expression ‘‘ultimus heres’ seems to suggest that the right is one of 
succession, but it is not a true right of inheritance though by convenient analogy some 
of the rules of the law of succession have been applied to it. Mr. M’Millan adopts the 
generally accepted view that it is a caduciary right: all property must have an owner 
and if any property is found to be ownerless it falls to the crown as the ultimate reposi 
tory of unclaimed rights. 

Canadian readers will recall the interesting effort of the legislature of Alberta to 
divert bona vacantia in the province from the crown to the University of Alberta by the 
Ultimate Heir Act, 1921, which enacted that the property of persons dying in the prov- 
ince intestate and without heirs or next-of-kin should be deemed to have been be- 
queathed by them by will to the university. The measure, so far as it purported to 
affect real estate, foundered on the rock of ultra vires in the supreme court and in the 
privy council (Attorney-General for Alberta v. Altorney-General for Canada, {1927] S.C.R. 
136; [1928] A.C. 475). 

It is manifest that a right so anomalous as that of the crown to bona vacantia must 
necessarily give rise to puzzling practical problems and if it cannot be said that this 
brief treatise makes any fresh contribution to the elucidation of the history or the prin- 
ciples of the law, it has certainly the merit of providing information not readily available 
elsewhere regarding the practice of the king’s and lord treasurer's remembrancer in 
Scotland in the matter. 


MACMILLAN 


English Constitutional Ideas in the Fifteenth Century. By S. B. CHRIMEs. 
Cambridge: At the University Press. [Toronto: The Macmillan 
Company of Canada.] 1936. Pp. xx, 415. ($6.25) 

Since the publication of Stubbs’s Constitutional History very little attention has 
been paid to the examination of the constitutional ideas of the fifteenth century. And 
yet those ideas, as Mr. Chrimes’s book shows, well repay attention, because they come 
in a century which saw the end of medieval, and the beginning of modern ways, of poli 
tical thinking. But for the same reason their analysis is difficult. It is difficult to 
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keep the balance even between the medieval and the modern elements which are dis- 
cernible in them. That difficulty is increased by the continuity of English legal and 
constitutional history, and of one of the chief consequences of that continuity—the use 
made by the rival political parties in the seventeenth century of the parliamentary 
history of that period, and of the works of its principal political writer, Sir John For- 
tescue. The new wine of the seventeenth century was poured into the old medieval 
bottles with the result that medieval history, as medieval history, was spoiled. Even so 
great an historian as Stubbs permitted himself to say (Constitutional History, vol. III, 
p. 288) that the fifteenth century was one in which “‘constitutional progress had outrun 
administrative order’’—a phrase which no fifteenth-century historian or lawyer would 
have understood. Assuredly he was on safer ground when in an earlier passage (Con- 
stitutional History, vol. 11, p. 665) he said of the parliamentary contests of this century 
that it was ‘‘the substance of power, not the theoretical limitation of executive func- 
tions, that was the object of contention’’. 


Mr. Chrimes’s object is, he tells us, ‘‘to examine and as far as may be to interpret 
what has been called ‘the spirit of the constitution’ in the fifteenth century” (p. xx). 
That object he has attained. His book is a very able and original piece of research in 
which fifteenth-century ideas as to the king, the parliament, statutory law and 
judicial discretion, and the theory of the state are carefully analysed. To his treatment 
of each of these four topics he has appended some valuable excursuses, and there is a 
valuable appendix of relevant extracts from the Year Books. 

What emerges from Mr. Chrimes’s discussion of these topics is, I think, this: 
Certain institutions of government existed and functioned—the king, parliament, and 
the courts. All of them were recognized as essential parts of the government of the 
state, and, as such, all of them had a more or less defined legal position. But though 
the exigencies of litigation compelled the lawyers to theorize about their position when 
cases bearing on it came before the courts, there was very little general theory in Eng- 
land on these matters. English political thought in this century was very insular. As 
Mr. Chrimes says, ‘‘The stream of stimulus and inspiration from the Continent, which 
has at all times irrigated the seeds of English intellectual movements, seems to have 
dried up till the end of the century, when the trickle began to widen, to flow, and to 
enrich the harvest once again” (p. 301). Even Fortescue’s books are more concerned 
with institutions and the conduct of government than with speculation. His chief 
inspiration comes, not from the books of political theory which he had studied, but 
from his experience as chief justice of the way in which the government was carried on. 
As Mr. Chrimes has pointed out for the first time, it was his experience of the manner 
in which the government of the English state was conducted which led him to enunciate 
his very original theory of a dominium politicum et regale. ‘‘He wanted a theory to 


cover the facts of the English polity as he knew them.... He therefore made the 
combination”’ (p. 318). 


If we look at any of the institutions of government that Mr. Chrimes has described 
we can see in them many medieval elements and some of those modern elements which 
will, in the following century, reduce the medieval ideas in which they originated to a 
position of relatively small importance. Thus in the position ascribed to the king we 
can see both a religious element, and a feudal element; and there is also a national 
element—he is the chief magistrate in the nation. We see in germ the idea that the 
king has a double capacity—though there was a reluctance, to which much later Coke 
gave expression, to draw practical consequences from the distinction. There is a dis- 
position to attribute to the king a prerogative which puts him above any mere feudal 
lord, and to say that these prerogatives are inseparable from his person. But there 
are limitations on these prerogatives—he cannot legislate or tax; and though the dis 
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cussion of his prerogatives in the courts is introducing some precise rules in respect of 
certain matters, the process of defining them in this way is only in its initial stages. It 
is the same with parliament. The older ideas which regarded it primarily as a court 
are still held; but they are being overshadowed by other ideas which regard it as a body 
representing the state—ideas which enabled Coke in the seventeenth century to say as 
speaker that though it was a court it was not only a court. The exigency of the facts 
of parliamentary history in this century was forcing Fortescue and many other lawyers 
to realize that though parliament might be a court, it was also ‘‘a representative political 
assembly possessing attributes in excess of those accorded to any ordinary court of law”’ 
(p. 140). It is recognized that it is only by parliament that statutes can be enacted; 
but it is not as yet clearly recognized that there are no limitations on parliament’s legis- 
lative powers. The universally received political theories of the middle ages imposed 
the limit that it could enact nothing contrary to the law of God or nature; and this 
limitation died hard. Whether or not there were other limitations was uncertain— 
the answer depended to some extent on the strength at any given moment of the 
Yorkist and Lancastrian factions. At one time it was said that the duke of York's 
claim was barred by acts of parliament; at another that by the law of God his hereditary 
right must prevail. Then, too, though the assent of the commons was necessary to 
legislation, the king and his council had some power of amendment, some control over 
the drafting of statutes, and some control over the acts which should be enrolled as 
statutes. On the other hand, it is clear that the judges recognized the imperative force 
of statutes; and that they were evolving canons of interpretation by means of which 
they were fitting them into the structure, and, where possible, were harmonizing them 
with the principles of the common law. 

The fact that the legal and political theories which underlay the constitutional 
law of the fifteenth century were so nebulous that they could be used in later days to 
justify the contentions of very different schools of political thought, is illustrated by 
the double effect which the works of Fortescue have had on the constitutional law of 
the sixteenth and seventeenth centuries. His suggestions for curing the want of gov- 
ernance from which the country was suffering, and for curbing of the powers of the 
“overmighty subject’’, advanced in his Governance of England, were put into practice 
by the Tudors, and made the king and his prerogative the predominant power in the 
state. On the other hand, his insistence on the powers of parliament, and on the 
supremacy of the law, advanced in the Governance of England and the De Laudibus, 
were effective weapons in the armoury of the parliamentary statesmen of the seven- 
teenth century. From this fact two general conclusions can, I think, be drawn. In 
the first place, the precedents on which these parliamentary statesmen relied were by 
no means so conclusive as they and the whig historians of the nineteenth century imag- 
ined. In the second place, the fact that it was possible to develop the constitution, as 
it emerged from the fifteenth century, in these two very different directions, was by no 
means the least of the reasons why it was possible for the lawyers to develop contin- 
uously the principles of English constitutional law, and to fit them to the needs of a 
continuously changing society. 

I think that all legal and constitutional historians are indebted to Mr. Chrimes for 
the ability with which he has explained the constitutional ideas of a century which it is 
very necessary to understand, if we are to do justice to the divergent constitutional 
ideas and theories developed from them in later centuries. 

W. S. Ho_pswortH 
All Souls College, Oxford. 
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The Law of Future Interests: A Treatise Dealing with the Creation, 
Characteristics, Vesting and Termination of Future Interests in Land 
and Other Things, Including the Construction of Instruments Involv- 
ing Such Interests. Vol. 1: Secs. 1 to 293. Vol. II: Secs. 294 to 611. 
Vol. III: Secs. 612 to 794, Table of Cases Cited, Index. By L. M. 
StmEs. St. Paul, Minn.: West Publishing Co. Kansas City, 
Mo.: Vernon Law Book Co. 1936. Pp. xvi, 527; xvi, 556; xvi, 
583. 


It is a matter for profound regret that the law of future interests in property should 
be as complicated and uncertain as it now is. The causes of this condition of the law 
are many. To some extent it is due to the fact that the foundations of the law were 
laid many centuries ago when the conditions of society were such that great importance 
was attached to seisin and the incidents of tenure. Toa greater extent it is due to the 
liberality of courts of equity in allowing owners of land to create future equitable 
interests by shifting and springing uses; to the effect of the Statute of Uses and the 
Statute of Wills in bringing this liberality into the law also; and to the attempts of the 
courts, alarmed by the aggressive use which was being made of this liberality, to set 
some limit to it by the development of the rule against perpetuities. It is also due in 
part to the fact that the solutions of the problems which arose were intellectually so 
difficult and financially so important that intellectual giants were summoned, who found 
here opportunity for expression of powers which in other ages and circumstances might 
have been spent on religious or philosophical disputations. It is also due in part to 
the fact that various legislatures, tormented by the complexities, have sought to attain 
simplicity through the passage of statutes, and that many of these statutes have been 
drawn so badly that, on balance, the statutes have made confusion worse confounded. 


The law ought to allow the owner of property reasonable latitude in controlling 
its disposition after his death. But primogeniture is gone; the creation of a new estate 
tail, even in those jurisdictions which permit such an estate, rarely occurs; the estab- 
lishment and maintenance of a ‘‘house’’ no longer bulks as large as it did. Under the 
present conditions of society, it may be said, speaking in general terms and with broad 
outlines, that reasonable latitude of disposition will be given by permission to create 
life estates (in trust, if desired) in persons living at the death of the testator, or at the 
date of the settlement, with remainders over in fee (in the alternative, if desired). If 
the law of future interests were so simplified there would be little need of any rule against 
perpetuities. A vast, rambling, complicated structure could be razed, and a very 
simple, serviceable structure erected in its place. The time has come seriously to con- 
sider the possibility of making the law of future interests so simple that the reason for 
the existence of our present rule against perpetuities would cease. The suggestion that 
the bottles containing the rare old vintages should be broken may seem to some intel- 
lectual connoisseurs to be sacrilege. But good law is good judgment by men; and no 
law is good which is not reasonably simple and certain. 


The greatest service rendered by Professor Simes is that by reviewing the whole 
subject of future interests he brings home to the reader a realization of the unsatis- 
factory condition in which the law is. His work has three merits. First: he has 
arranged a multiplicity of topics as parts of an integrated whole, covering all kinds of 
future interests in either land or personal property, and has marshalled the decisions 
and statutes with what must have been a vast amount of painstaking labour. Second: 
his mind is well-poised on the matter of precedents. He inclines to follow a rule once 
established, whatever may have been the reason for establishing it. But he is ever 
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ready to inquire if a change in the conditions of society has not drained the value from 
the precedent. He is one of the mildest mannered men that ever put a precedent to a 
painless death. Third: his exposition is, on the whole, good. He does occasionally 
make an inaccurate or sloppy statement. On the other hand, he has some admirable 
short statements of famous cases; he has not geared his style so high that it is difficult 
for a reader to keep up with him; and he has an instinct for simplicity of expression. 

The purpose of the American Law Institute in restating the law of property is so 
noble a purpose that adverse criticism is given with reluctance. But the form of the 
restatement is a great disappointment; it is the very antithesis of the simple. Now, 
Professor Simes has had some part in the work of the restatement. He is deferential 
to the beatification of the Hohfeld nomenclature, but his instinct for simple words, 
employed in their usual sense, saves him. According to the Hohfeld nomenclature, the 
correlative to ‘“‘power” is “‘liability’’. Therefore, where A may by his will appoint pro- 
perty to his children, A has a power, and the children have a liability. They have a 
liability, | suppose, because they are liable to be appointed! Professor Simes speaks of 
“the expectancy of an appointee”, which is a much more sensible expression. He is 
consistently, and refreshingly, simple and understandable. 

His work deserves to be widely used, at least for orientation purposes, by students, 
professors, lawyers, and judges. Students beginning the study of real property will act 
wisely if for the first three months of study they do not even open a treatise, but devote 
themselves, under the guidance of their instructor, to the thorough analysis of a few 
decisions and the careful consideration of simple, hypothetical cases. But then treatises 
prove helpful in connexion with further cases. Professor Simes’s work will be an excel- 
lent first treatise for a student, to be read after he has laid the foundations and before 
he attempts to master Coke, or Sanders, or Fearne, or Sugden, or Gray. 

The ground covered by Professor Simes is so extensive that mention of all contro- 
versial matters is out of the question. A constructive criticism is submitted on one 
point only. There are three rules of law which are often confused,—first, the rule of 
‘‘worthier title’; second, the rule in Shelley's Case; third, the rule that a grantor cannot 
give a remainder to his own heirs. These rules deal with three distinct problems, having 
some elements of similarity, but also having some elements of dissimilarity. They should 
not be lumped together by a generalization which is based on the elements of similarity 
and high-jumps the elements of dissimilarity. Even if a legislature in a particular juris- 
diction has abrogated both the first and the second rules (leaving the third untouched), 
it does not follow that the court on its own initiative should abrogate or whittle away 
the third rule. 

To speak of these three rules separately. First: the rule of ‘‘worthier title”. If 
A has a fee simple and devises it to B, who proves to be A’s heir, by the common law 
B takes as heir, not as devisee. Here B unquestionably takes; the only question is as 
to the capacity in which he takes. This has been commonly called the rule of ‘‘worthier 
title’. It has been usual until quite recently to confine the expression to the heir or 
devisee cases, and, as a matter of the desirable use of language, it will probably tend 
to clearness of thought if we continue to think of the rule of ‘‘worthier title’ as dealing 
solely with the question whether a person takes as heir or as devisee. 


Second: the rule in Shelley's Case. A has a fee simple and conveys or devises it 
to B for life, with remainder (immediate or mediate) to the heirs of B. By the rule in 
Shelley's Case the words “‘to the heirs of B” become “‘to B and his heirs’. Words of 
purchase are converted into words of limitation, and what, on its face, is a contingent 
remainder to such persons as shall prove to be the heirs of B, becomes a vested remainder 
in feeto B. The consequence is that if C, who proves to be the heir of B, takes, he will 
take derivatively by descent from B, and will not take directly as a purchaser. But C 
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may never take. Prior to B’s death, C has nothing but a hope (‘‘expectancy”’ is Pro- 
fessor Simes’s word), and B may frustrate this hope by an alienation to X, or by a 
devise to X. 


Third: the rule that a grantor cannot give a remainder to his own heirs. A has 
a fee simple. He conveys it to T in trust for the benefit of A for life, B for life, the 
issue of A and B in fee, and, in default of issue, for the benefit of the heirs of A. It is 
plain that if this last limitation had been omitted, there would have been an equitable 
reversion in fee in A by force of a resulting use. Shall this equitable reversion be blocked 
by an equitable contingent remainder in fee to such persons as shall prove to be the 
heirs of A? Or shall this last limitation be stricken out? Whether it is stricken out 
or not will have no effect whatever on A's enjoyment of the land,—he cannot enjoy the 
land after he is dead. But enjoyment of the land is only one incident of ownership; 
if it were the only incident of ownership, a life estate would be the largest estate known 
to the law. But whether it is stricken out or not does have an effect on A’s control of 
the land. If it is stricken out, A will have an equitable reversion, subject only to the 
life estates to A and B and the rights of the issue, if born. He can alienate or devise 
this. Moreover, he has a right to reform the settlement, provided B concurs and the 
rights of the issue that may be born are respected. Moreover, if B should die without 
having had issue, A would then have the entire beneficial interest, which would have 
a ready market value. 


Now what ought to be the attitude of the courts towards this third rule? This 
is an important question at the present time, made doubly important because a similar 
rule applies to settlements of personal property,—there is, I think, no difference in the 
rule of law to be applied to an ultimate limitation of personalty to the next of kin of A 
from the rule of law to be applied to an ultimate limitation of realty to the heirs of A 
(this third rule has come to have a broader scope than the second rule has ever had, 
for the rule in Shelley's Case has been applied only to limitations of real property). This 
third rule is, it is submitted, a good rule for two reasons, First, it clears away any 
doubts of the right of government to levy succession taxes, when those persons who 
prove to be the heirs or next of kin of A take the property, if they do take it. Many 
legislatures are showing an inclination to regard death duties as a form of taxation 
which dampens the incentive of individuals to work hard and to take business risks 
less than do income taxes at the same rate, and it is proper for the courts to be influenced 
by this consideration. Second, the rule probably accords in the bulk of cases with the 
intent of A. If A is to enjoy for life, it will seem to him natural to provide that if the 
property is to ‘‘come back” at his death (or at a date later than his death) it shall 
come back not to him, a dead man, but to his heirs or next of kin. The implications 
of contingent future interests to the persons who shall prove to be his heirs or next of 
kin, as a possible source of embarrassment to him in his own life, will escape him. It 
may be that the rule should not be a rule of property as it was in Coke's time. But if 
it is treated as a rule of construction, the rule of construction should be that the limi- 
tation to the heirs or next of kin of A is to be stricken out, unless it clearly and unequi- 
vocably appears from the words of the instrument itself that A actually did intend to 
strip himself of control, to arm his prospective heirs and next of kin against himself, 
and to create in them, to his own possible embarrassment, indestructible future interests. 
It is not unthinkable that A should have such an intent; he may be entirely willing to 
sacrifice his control, especially if he thinks that the government's taxing hand will fall 
less heavily upon those persons who shall prove to be his heirs or next of kin. But his 
willingness to be a sacrifice upon the family altar ought to be clear beyond a doubt. 
| therefore wholly differ from Professor Simes who characterizes as ‘‘commendable”’ 
(sec. 148) a decision which had a tendency to narrow the scope of this third rule. It 

















392 Tue UNIversity OF Toronto LAw JouRNAL 


may be added that, if the third rule is to be only a rule of construction, then unless 
some such simple, explicit, clear-cut rule of construction is adopted as that which has 
been suggested above, it is probable that this rule will ultimately suffer the fate which 
the rule in Shelley's Case has suffered in a majority of jurisdictions and will break down 
from the sheer weight of its own complications and uncertainties. 


Epwarp H. WARREN 
Harvard Law School. 


Prinzipien des Rémischen Rechts. VoNF.Scuutz. Miinchen: Duncker 
und Humblot. 1934. Pp. xii, 188. 

Principles of Roman Law. By F. Scuvuiz. Translated from a text 
revised and enlarged by the author, by MARGUERITE WOLFF. 
Oxford: At the Clarendon Press. 1936. Pp. xvi, 268. (12s. 6d.) 


It is not often that so admirable a work as this is offered to the public interested 
in Roman law, and we have reason to be grateful to the translator who has made the 
book more accessible to English-speaking people and has done her work extremely well. 
What is translated is a revised text so that it may almost be called a second edition in 
English. But the revisions are slight. A few discussions are expanded, a few illustra- 
tions are omitted, and a considerable number of references to books in English have 
been introduced. As the author tells us in the preface, he has found no occasion to 
alter any of his opinions. 

The title might lead the reader to expect merely another manual of Roman law. 
It is nothing of the kind; but one who procures the book under that impression will 
have no reason to regret his error. Manuals abound, but this sort of book is rare. So 
far as the law of a people has matured with it, as it did in Rome, it is the best expression 
of that people’s mentality and view of life; and what Professor Schulz has put before 
us is not the elementary, fundamental principles of the Roman law, but the mental and 
moral attitude, the view of life, which found expression in those principles. After a 
section on the small part played by legislation, itself an index to the Roman mind, the 
author handles his subject under ten headings: isolation (of law from other pheno- 
mena), (dislike of ) abstraction, simplicity, tradition, nation, liberty, authority, human- 
ity, fidelity, security. All these characteristics are plentifully illustrated from the 
texts, and he must be a very ready and well-equipped man who does not find his atten- 
tion drawn to striking evidences which had escaped his notice. 

The conceptions of Roman law were very different from those of the common law; 
but, behind the manifold divergences, a reader versed in the common law will probably 
see a great similarity of outlook. Over and over again he will be inclined to say, mutato 
nomine de me fabula narratur. The mistrust of statute in private law, the dislike of 
abstractions and generalizations, the casuistic method (though the Roman lawyer 
argues not from decided cases but from those put in discussion), all these are paralleled 
with us. The common law, like the Roman law, is usually content with the plighted 
word; a legal requirement of writing is rare, and it is to be hoped that most of the 
Statute of Frauds may soon disappear from the land of its birth, ‘‘unwept, unhonoured 
and unsung’’, And we may at least like to believe that the English-speaking peoples 
have the same sense of balance, between liberty and authority, between respect for 
tradition and recognition of need for reform, as was possessed by the classical lawyers. 
Where the whole book is so well worth reading, it is invidious to pick out particular 
chapters, but it may be permissible to mention the section on fides, not as being better 
than the others, but as being an admirable and interesting discussion of a difficult topic. 
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During the last fifty years great attention has been paid to the textual criticism of 
Justinian’s books, especially the Digest, the object being to clear the text of alterations 
(interpolations and glosses) and so to ascertain what the earlier law really was. Among 
those engaged in this work Professor Schulz is an acknowledged leader. Thus it is not 
surprising that he is very careful to distinguish classical law from post-classical. As is 
well known, there are wide differences of opinion on this matter, and the author is one 
of those who emphasize (one may say he rather over-emphasizes it) the continuity of 
the evolution of the classical law and maintain that new factors (christianity, as the 
state religion, neo-platonism, oriental surroundings) destroyed this continuity, so that 
Justinian’s law is to be regarded as a new East-Roman system. This matter cannot be 
discussed here, but a gentle protest may be made against the expression ‘‘post-classical 
Byzantine” (pp. 41, 43), as if everything not classical was Byzantine. Law did not 
stand still in Rome in the third and fourth centuries, It may further be respectfully 
suggested that, in support of the opinion that certain doctrines prominent in later law 
have no ‘‘classical” root, several passages in Gaius are more or less positively rejected, 
as glosses, for what seem quite insufficient reasons. Thus (p. 15, n. 4) we are told that 
the words ‘‘sed eo iure (quod) consensu receptum est introductae sunt’’ in G.III.82, 
are probably a gloss. This is in support of the view that custom is not ius in the proper 
sense of the word. This clause introduces the discussion of special cases of succession, 
involving transfer of the whole property of the person affected, in cases of adrogation 
(4.e., adoption of one independent civis by another) and passing into manus. If, as 
Professor Schulz seems to hold, Gaius could not have used the word ius here because 
the thing was customary, we must apparently go on to hold that these important insti- 
tutions were not part of the ius civile. They were in fact typical institutions of the ius 
civile. The ‘‘ius consensu receptum”’ of which Gaius is speaking is ‘‘custom”’ in the 
same sense as is the ‘‘general custom of the realm’ with us. That was mainly a creation 
of the judges; the ius civile as represented by these institutions was mainly created by 
the pontifices and their successors. There are similar bold rejections on pp. 123 (n. 3) 
and 209 (n. 4). Schulz, with many others, is inclined to treat the rather easy-going 
manual of Gaius as if it were a statute. 

Again, the author tells us truly that systematization, classification, definition are 
characteristics of the Byzantines. But it can hardly be accident that while there is 
little of this in the great works of Paul and Ulpian, even as altered by the later men, the 
relatively few quotations from Marcianus, Modestinus, who were certainly, and Flor- 
entinus, who was probably, a little later, are full of this sort of thing. In fact, this 
tendency is not merely Byzantine; it originates in the declining classical law. The 
author tells us that the Roman law was intensely imbued with the element of Humanitas 
(p. 192), but (p. 190) that the word itself, in the Digest, is always interpolated. As Jack 
Bunsby observed, ‘‘the bearings of this observation lays in the application on it’. 

These small criticisms are unimportant; they do not affect the outstanding merits 
of the book. It is not only a monument of learning. It is the most stimulating book 
on the Roman law which has appeared for many years. 

W. W. BucKLAND 
Gonville and Caius College, Cambridge. 


Trover and Conversion: An Essay. By E. H. WARREN. Cambridge, 
Mass.: Harvard Law Review Association. 1936. Pp. viii, 110. 


The clarity of exposition and trenchant criticism familiar to those who have had 
the privilege of hearing Professor Warren lecture in the Harvard Law School are well 
exemplified in this essay. It is intended for those who are beginning to study the law 
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and it deals with one of the most technical and difficult topics in the law of tort. For 
both these reasons we must confess at the outset that we should have been glad to see 
even in bare outline more of the historical development of trover and of the distinction 
between conversion, trespass to goods, detinue and replevin. Some twenty years of 
teaching the subject have convinced us that this is a necessity for the student, however 
familiar it may be to the practitioner. 

In chapter ii, the rule that if a bailee recovers in an action for conversion against X 
the full value of the goods converted, the bailor cannot subsequently sue X, is discussed 
and criticized. Professor Warren is not satished with a doctrine which forces upon 
the bailor the acceptance of the bailee as an agent in litigation. True, the bailee must 
account to the bailor for the proceeds of the action after satisfying his own claims, but 
the learned author dislikes this indirect way of doing things, with its possibility of the 
bailee misappropriating the proceeds and of complications in making a fair account of 
them, even if he is honest. Apparently, however, the matter is settled in most Amer- 
ican jurisdictions, and we think that in England it would be hard even for the house 
of lords to depart from the rule after what was said by the judicial committee in Eastern 
Construction Co., Lid. v. National Trust Co., Ltd., [1914] A.C. 197, 210. — In chapter iii 
it is urged that an owner out of possession ought to be able to sue for conversion. There 
is much force in the arguments, but, for all that, we doubt whether a higher court in 
England would now overrule the decision of the king’s bench in Gordon v. Harper, (17% 
7 T.R. 9. In Massachusetts a different view has been taken, but that seems to be the 
result of legislation. 

Nearly all the remainder of the essay deals with acts which amount to conversion. 
It is said at the start that the defendant must have come into possession of the property, 
and no doubt that is generally so in both American and English law; but there are 
exceptions in both systems, and ingenious as is Professor Warren's explanation of 
Ramsby v. Beezley, (1883) 11 Ore. 49, we wonder what he would make of Oakley v. 
Lyster, {(1931] 1 K.B. 148. One flinches rather from what is stated as a leading rule at 
p. 38: ‘The wrong of the defendant must have been a serious wrong.”’ It is too vague 
and it is scarcely the lawyer's way of stating the result of Fouldes v. Willoughby, (1841) 
8 M. & W. 540. It would have been better to substitute for it: ‘‘The defendant's 
conduct must have amounted to a denial of the plaintiff's title to the goods’’; and indeed 
nearly as much is admitted on p. 41. 

At pp. 81-96, there is a minute dissection of Hollins v. Fowler, (1875) L.R. 7 HLL. 
757. It is common knowledge that the house of lords there left open the question 
whether innocent dealing with the goods of another can ever be a defence to an action 
for conversion, apart from the exceptions to the rule emo dat quod non habet. Professor 
Warren indicates that the problem is, as yet, no more fully solved in the United States 
than in England. At any rate, we beg leave to concur in his suggestion at p. 91. 

Space has allowed us to do no more than select a few conspicuous points for com 
ment, but the author's solid learning and attractive style make us wish that he would 
write a similar essay on an equally thorny branch of the law—trespass to land. 


P. H. WINFIELD 
St. John’s College, Cambridge 
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Acta Curiae Admirallatus Scotiae, 6th Sept. 1557—-11th March 1561-2. 
Edited by T. C. Wape. (The Stair Society.) Edinburgh: 
Printed for the Stair Society by Robert Maclehose and Co. 1937. 
Pp. xliv, 288. 

The admirable activities of the Stair Society have given us an excellent edition by 
Mr. Wade, an expert in the maritime law of Scotland, of the oldest extant record of 
the proceedings of the high court of admiralty in Scotland. The period covered, with 
one serious gap of a year (September 15, 1559 to August 28, 1560) is one of great his- 
torical interest, the facts of which probably explain the lacuna, for Leith, held by a 
French garrison for the regent Mary of Lorraine, was then besieged by the forces of 
the lords of the congregation who had deposed her in October, 1557, and claimed to be 
carrying on the government for Queen Mary, then in France, and ordinary shipping 
operations were suspended. The queen regent’s death, in June, 1560, led to the con- 
clusion of the treaties of Edinburgh between the English and the Scots, who had re- 
ceived aid in their efforts against the queen regent from Elizabeth, and the Scots and 
the French, terminating the old and now very unpopular alliance. The date, July 6, 
is important, for on it turned the decision of a very hotly contested case, Schothart v. 
Whitehead. The latter had received licence from the lords of the congregation to wage 
hostilities against the French; on July 10, as it was finally established, he captured a 
French ship, and a claim was brought against him by its master _ Interesting arguments 
of international law were raised. How could there be war between France and Scotland 
when both had the same sovereigns? Mary was wife of the dauphin who succeeded to 
the throne in 1559. How again could the lords of congregation grant licence to an 
Englishman, when only the sovereign could exercise such a power? Whitehead pleaded 
that he was for the time being in allegiance to the Scottish crown, and that the grant 
of authority to take French ships was a legitimate act of reprisal. Further, he pleaded 
that he had taken the ship on July 2, 1560, before the peace, and, evidently conscious 
that this allegation of date was open to attack, added that a period of forty days was 
allowed after a peace for the information to reach seamen. Unhappily the conclusion 
that the capture fell after the treaty compelled restoration. (By a rare slip, the dates 
On pp. xxvii, XXviii, are given as June, 1560.) Another episode of historical importance 
concerns the letters of reprisal granted to the Bartons in 1506, against the Portuguese, 
which led to the famous fight of the Lion with English ships in the Downs in 1511, in 
which Andrew Barton won a glorious death, the incident figuring among the grievances 
presented to Henry VIII in Flanders in the Scots ultimatum before the fatal field of 
Flodden. The misuse of these letters of reprisal can be judged from the fact that in 
1561 they were still being used by assignation on a wholesale scale, which was terminated 
only by their cancellation by act of parliament of 1563. 

The fact that the law of Scotland in admiralty matters is the same as that of Eng- 
land (Currie v. McKnight, [1897] A.C. 97, 101, 102) is fully explained by the history of 
the admiralty court as traced in Mr. Wade's Introduction. As in England, admiralty 
causes in Scotland seem first to have been dealt with by burgh courts, where merchants 
were to be found and ships were frequent visitors. The institution of a high admiral 
may be set down to conscious imitation of the practice of England, and, as there, the 
office seems to have been valued as a source of profits, part of which were derived from 
the exercise of jurisdiction in his high court. The actual work was usually performed 
by vice-admirals at Edinburgh or Leith, while admirals depute or judge admirals acted 
at the chief seaports outside the capital. There was the same strife with the civil courts 
as in England. The foundation of the college of justice in 1532 confirmed the powers 
of the lords of council and session, and, though an act of 1609 declared the admiralty 
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‘tane sovereign judicatorie in itself’, that must have applied only to its superiority over 
the lower admiralty courts. Only in 1681 was an act passed which forbade advocations 
from the court by the lords of council and session, and regulated suspensions, thus 
securing the court from interference save by full authority. But by the Articles of 
Union of 1707 the admiralty jurisdiction was vested in the lord high admiral of Great 
Britain, and, though the court was continued until 1830, its functions then were divided 
between the court of session and the sheriff courts. 

The law applied was, as in England, the law maritime, especially the Laws of 
Oleron, the only source mentioned in these proceedings. But other sources mention the 
Laws of Wisby, which ranked high in the Baltic, and the French Ordinances of 1543 and 
1557. That foreign law was essentially that of the court, and that it was not used in 
other courts, was fully recognized. Curiously enough, though the criminal jurisdiction 
assigned to the admiral was very wide, this collection has but two cases, in one of which 
neither accused nor assize appeared, while in the other the prisoner was found by the 
assize guilty and banished across the Forth. It is interesting to note how much use 
was made of assessors to determine usage; seafaring men and merchants thus parti- 
cipated in framing the law in accordance with their peculiar practices. 

The proceedings shed much light on the forms of action, though actual decisions 
are often not recorded. With the aid of the glossary, the average Scotsman can prob- 
ably follow without much trouble the records; for southerners portions will remain 
obscure. The indexes are admirable; there is a full digest of cases, and indexes of per- 
sons, places, ships, and subjects, all compiled with the skill and care we expect from 
the editor, and completing the value of a most interesting work. 


A. BERRIEDALE KEITH 
University of Edinburgh. 


The Indian Federation: An Exposition and Critical Review. By Sir 
SHAFA’AT AHMAD KHAN. London: Macmillan and Co. [Toronto: 
The Macmillan Company of Canada.] 1937. Pp. xii, 450. 


($4.50) 


Sir Shafa’at Ahmad Khan served as a delegate to the three sessions of the Indian 
round table conference in London, 1930-2, and to the joint select committee of parlia- 
ment on Indian constitutional reform, 1933, and his authority in Muhammadan circles 
in India is attested by his chairmanship of the All-India Muslim conference, 1933-4. 
He is therefore fully competent to give a just account of the new constitution of India 
as it appears in the eyes of a leader of one of the two dominating forces in the life of 
India. In one respect, the author has exercised a restraint, which is doubtless as wise 
as it is tantalizing to the reader, who would like to learn the inner history of many of 
the very obscure features of the constitutional history of the last decade in India, and 
especially of the period when the new constitution was framed. But any attempt to 
deal with those issues would have destroyed the value of the work as an exposition of 
the finished result, which for practical purposes is by far the more important task. 

Curiously enough, the author starts his work with a complete failure to do justice 
to the generosity and wisdom of the recommendations of the Simon commission. His 
analysis (p. 11) is quite unfair to their work. Had their proposals been accepted by 
Indian politicians, responsible government in the provinces might have been in opera- 
tion by 1931, instead of 1937, and the outlook for British India might have been far 
clearer than it is to-day. The author ignores the fact that they did not propose to 
introduce an irremovable and irresponsible executive. That already existed and domi- 
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nated all India; they proposed to replace that control in the provincial sphere by 
responsible government not more closely supervised than it is to-day by the governors, 
and to strengthen the electorate in its authority even in central affairs. The Simon 
report left the way open for the success of provincial responsible government to lead 
to responsible government for British India. The federal scheme, it must be pointed 
out, is based on the definite exclusion from possible future responsibility of the control 
of foreign affairs and defence. The governor-general cannot be subjected to ministerial 
control in these matters if the states should disagree. The essential feature of federation 
is the introduction of the autocratic rulers of the states as a means to create a federal 
parliament and government, which will oppose an effective barrier to any advanced 
democracy. The idea (p. 111) that the result of the federation will be to force democ- 
racy on the states is probably completely erroneous. It is certainly believed to be so 
by the rulers, who have made no secret of their view that their entry into federation is 
intended to safeguard their autocracy, while securing for them a wide measure of auth- 
ority in regard to those aspects of Indian government, such as tariffs, from which they 
have been excluded in the past. The author shows a certain lack of touch with reality 
when (p. 314) he declares that the refusal to allow rulers the right to withdraw their 
nomination of their representatives to the federal legislature prevents the reduction of 
the federal legislature toa farce. The rulers remain in absolute control of their subjects, 
and they have a perfect legal right to order their representatives to resign, when they 
can replace them by more obedient nominees if that should be necessary. The fact 
that the formal right to recall nominees is not placed in the act alters in no way the 
essence of the situation. It must, however, be remembered that as a representative 
of a community, which under ordinary responsible government might fare badly, the 
author regards these issues in a different manner than the leaders of Hinduism. 

The essence of the work is a full summary of the Act of 1935 with explanations and 
comments on the probable working of the provisions. These comments are put forward 
as those of a layman, and legal criticism would be out of place. They will undoubtedly 
be helpful to all who wish to study the text of the act, and still more so to those who 
desire to gain full knowledge without the burden of mastering a very complex and diffi- 
cult measure. The author is confident that the federation will acquire great power over 
the provinces and even over the states (p. 110), but this is not wholly certain. The 
operation of responsible government in the provinces, if congress were to determine to 
make it fully effective, might place provincial authority on so clearly popular a basis 
that a federation, autocratic and oligarchic in character, might fail to develop the auth- 
ority expected of it. On the subject of commercial discrimination (pp. 123-39), the 
author sees clearly the unfortunate result of the failure of the effort to place the matter 
on the basis of convention between Britain and India. He refrains from revealing the 
causes of that failure of a project which had the keen support at one time of so capable 
a judge as Lord Reading. He also realizes that the heaping up of safeguards has been 
overdone, but it remains true that in the provincial sphere the act does offer a real pos- 
sibility of the development of responsible government, if the people of India choose to 
avail themselves of its potentialities. One advantage of importance is ascribed by the 
author to the provisions regarding the services; they feel a measure of security which 
will certainly assist to render possible the smooth working of the new system (p. 228), 
and it is clear that the Indian civil service is beginning to attract once more better 
qualified recruits, though it has proved necessary to abandon the competitive examina- 
tion for a substantial proportion of those to be selected from the United Kingdom. 


A. BERRIEDALE KEITH 
University of Edinburgh, 
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Justice of the Peace. By L. PaGe. With a foreword by the Rt. Hon. 
Lord Rocue. London: Faber and Faber. 1936. Pp. 315. (8s. 6d.) 


Of all the institutions of English government the justice of the peace is the most 
frequently abused. The case for a whole-time trained magistracy to administer the 
complex system of summary justice is overwhelming and has triumphed in London and 
other populous centres. Yet there is one argument for retaining the ‘‘ great unpaid” 
which cannot diminish in force in a country which adheres to a democratic form of 
government—namely the importance of associating the layman with government and 
particularly those aspects of it which most clearly affect the day-to-day lives of its 
citizens. The central government of England has, since the time of Henry II, retained 
a close hold upon the administration of justice. Even to-day the crown, through the 
lord chancellor, retains its power over commissions of the peace; and the home secretary, 
rather than the elaborate hierarchy of elected councils, exercises control over the local 
administration of justice. But central control has not in this sphere resulted in the 
official superseding the layman. There are, however, defects in the system which re- 
main. Mr. Leo Page has written a book which, while candid in its criticism, is admir- 
ably constructive in its suggestions. He writes with the authority of one who has had, 
moreover, experience of the bar as well as on the local bench, These qualifications have 
enabled him to devote a large part of his book to a wholly admirable description of the 
work of a magistrate as an individual and on the bench, which should be read by every 
justice of the peace, whatever his standing. These chapters make no attempt at an 
exposition of criminal law and the law of evidence. They deal with some of the branches 
of law upon which magisterial courts most frequently adjudicate, explaining and illus- 
trating the principal features in simple terms. But it is the administration of the law 
rather than its content which is the author's chief concern. It is strange that, while 
there is some attempt at a system to secure the best material for the local bench, albeit 
hampered by political considerations and the secrecy which surrounds the composition 
of the local advisory committees, there is nothing to ensure any sort of training in law 
or familiarity with the problems of penology for newly appointed justices, or to secure 
that the best qualified magistrates occupy the all important position of chairman at an 
earlier stage than mere seniority—too often synonymous with senile decay, It is the 
chief merit of Mr. Page's book that he shows the justice of the peace exactly what is the 
task that confronts him and how best to qualify fitly to perform it. We select the 
chapters on evidence (v and vi) and the probation system (viii) and the duties of 
chairman (xiii) for special praise. 

The conclusion to be deduced is that, in so far as the system is at fault, the human 
factor is to blame. The powers of magistrates as provided by parliament and their 
exercise as counselled by the home office have been gradually moulded along progressive 
lines; but the recruitment of personnel is still in need of reform. Benches are too large, 
politics sometimes the sole qualification, chairmen too often qualified by age and pre- 
judice rather than alertness and familiarity with social problems. In the fourteenth 
century the quorum had to contain a lawyer. One reform which, if it did not secure 
that justice was more often done than at present, would ensure that it could normally 
seem to be done, would be the requirement of legal training, not necessarily of a purely 
professional character, as a condition precedent to appointment as chairman, a reform 
which many county quarter sessions have already achieved, as the foreword of this book 
shows; for it is written by a chairman of quarter sessions who is a lord of appeal in 


ordinary. 


E. C. S. Want 


Gonville and Caius College, Cambridge. 
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Select Cases in the Court of King's Bench under Edward I. Edited by G. 
O. SayLes. Vol. 1. (Publications of the Selden Society, vol. 
LV.) London: Bernard Quaritch. 1936. Pp. clxx, 222. (52s. 6d.) 

The detailed examination of the formidable mass of coram rege rolls is a task from 
which all have shrunk in dismay since the time of Agarde. Twelve years of patient 
study of some two hundred rolls and numberless subsidiary documents are embodied in 
Mr. Sayles’s volumes (the present volume is the first of three) on the king's bench of 
Edward I, and they represent the only systematic perusal which these placita have had 
for almost three and a half centuries. From these rolls, and the series of curia regis 
rolls (an undifferentiated class that includes the rolls of both benches until 1272), as 
well as from much other unprinted and printed material, Mr. Sayles supplies a most 
accurate and valuable history of the court and treats fully its relation to the common 
pleas and the council. The treatment is extremely detailed and carefully documented. 
Much-needed light is thrown upon the difficult problem of jurisdiction in error and 
appellate proceedings generally, and on the important office of the justiciar. From this 
we turn to an equally valuable and painstaking study of the legal personalities of the 
reign: the judges, clerks, and other officials, the attorneys and pleaders. In this there 
is much on the legal profession in the late thirteenth century. The personnel of both 
benches, under Edward II as well as Edward I, are identified term by term, and a great 
abundance of new biographical matter is brought to supplement and correct Foss's 
Judges which is especially and understandably weak for the period prior to Edward III. 
Mr. Sayles moves with expert tread among the chancery enrolments and /iberate rolls 
and these supplementary studies are models of their kind. Though we bear in mind 
the society's long list of distinguished editors there can be no doubt that, taken as a 
whole, the present introduction ranks among the most important which the society has 
printed, It rests more heavily than most on unprinted records and consequently brings 
into notice for the first time much previously unavailable information, but we base our 
appraisal, rather more securely, upon Mr. Sayles’'s scrupulous attention to detail, the 
clarity and extraordinary completeness of his presentation, and his skilful illumination 
of many long-dark places in the history of medieval English law. 

The text of this first volume consists of 120 cases selected from 61 coram rege rolls. 
lhe cases chosen are of the utmost importance, and evidently they were not otherwise 
regarded at the time of enrolment, for many entries are very full indeed. Those that 
concern the problem of record we have utilized earlier in these pages (ante, pp. 24-30,34) 
and we take the present opportunity to call attention to the pertinent recent remarks 
of a distinguished legal historian (46 Yale Law Journal (1937), at pp. 1265-6) though 
we should hesitate to agree that in the late thirteenth century roll and record are not 
yet synonymous. Clearly the rolls are record enough to permit a plaintiff to be seized 
tor deceit when his assertion that he had recovered a tenement was not borne out by an 
examination of the rolls for the indicated term (p. 69). Though the old distinction 
between record and roll occasionally reappears, we prefer to believe that by Edward I's 
time, whether the record was sent by the treasurer and chamberlains of the treasury in 
response to a ventre facias, or by justices instructed to forward the record, the record 
quite evidently is the reading of the roll, probably (in the latter case) the roll of the 
protonotary. There are some passages (pp. 54, 57) of interest to the political theorist, 
though the strong words used in the king's interest (rex non est legibus astrictus) are 
quite ex parte and must be read in the light of the complete enrolment. The famous 
Chester register of writs makes its appearance (p. 43) as does aWelsh register (p. 174). 
Another indication of the familiarity of pleaders with the logic of the schools (p. 107) 
may be added to those noted by Vinogradoff (2 Revue historique de droit francats et 
étranger (1923), at pp. 337 ff.; 2 Collected Papers (1928), at p. 243). A curious case 
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(p. 99) gives an instance of the Roman notarial system in England. The Statute of 
Westminster II, c. 16, is regarded as a ‘‘special’”’ act, using ‘‘special’”’ in the sense of 
“novel” (p. 160; cf. Chrimes, English Constitutional Ideas in the Fifteenth Century 
(1936), at p. 251). Thecourt permits two witnesses to suffice in an interesting maritime 
case (p. 172) as “‘in lege mercatoria’’. We can touch only lightly upon the matters of 
varied interest to be found in the cases: indeed we have limited our remarks to those 
that have not been noticed elsewhere by earlier reviewers. Mr. Sayles’s choice has 
been most fortunate and we look forward to the cases of his second volume with lively 
interest. Needless to say, the text, translation, and indexes are held to the rigorous 
standard set in the introduction. We note two very minor slips: Selden went to 
some pains to indicate that the edition of Fleta to which he appended his Dissertatio 
was not his (p. Ixvi). That an entry “sounds more in disseisin than in trespass contra 
pacem”’ (p. 21) is still recognized legal usage. 


S. E, THORN! 
Northwestern University School of Law. 


Serjeanty Tenure in Medieval England. By E. G. KIMBALL. (Yale 
Historical Publications, Miscellany, XXX.) New Haven: Yale 
University Press. 1936. Pp. xii, 277. ($3.00) 

The century after the conquest was devoted largely to the systematization of 
feudal institutions. In this process the multitudinous ana varied services by which 
land was held were grouped and classified, and three large, readily-identified, and roughly 
homogeneous divisions (frankalmoign, knight service, and socage) based on the character 
of the services rendered, make their appearance. Not all services, however, could be 
crowded into these three groups, and there remained a large number of tenants who 
served in the royal household, in the army, in departments of the government, or owed 
odd services of one sort or another, who by the thirteenth century are being called 
servientes and are said to be tenants in serjeanty. Since this grouping of tenants who 
rendered miscellaneous and unrelated services was one of administrative convenience 
only, with nothing to weld together the diverse elements composing it, during the 
thirteenth century many of its members succumbed to pressure from the crown (always 
anxious both to increase its revenues and strengthen the feudal army) and had their 
services commuted to a money payment or changed to knight service. Those serjeanty 
tenants whose services had become obsolete, or difficult, or perhaps impossible to 
perform, likewise were anxious to seek some composition with the crown, for failure to 
perform services due might lead to forfeiture, though we may note the survival of a few 
honourable or ornamental services in their original form as part of the coronation 
ceremony. Thus during the century there was a constant assimilation of serjeanty to 
knight service on the one hand and socage on the other, in response to a growing money 
economy and the changed conditions of a society rapidly becoming post-feudal. It is 
to the thirteenth century, then, that Miss Kimball addresses herself, for during it 
serjeanty both enjoyed its greatest prominence and suffered the changes that were to 
make it of decreasing importance during the hundred years following. 

The character of the services rendered affords the most obvious means for 
differentiating tenures; but, since serjeanty was least unified in respect to service, 
Miss Kimball presents a somewhat detailed examination of the obligations due from 
representative tenants. Needless to say, her treatment is not that of Blount's 
Fragmenta Antiquitatis, but a careful classification of serjeanties into personal or 
household, military, government, forest, serjeanties from which renders were due, and 
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religious serjeanties. Throughout we may see the practice of filling offices by means 
of hereditary tenants giving way to a system of appointments, though this is especially 
true in the governmental serjeanties where the growing complexity of administration 
led officials to prefer ability to fill an office over an hereditary right to perform a service. 
But the tenurial side supplies only a partial picture, and Miss Kimball proceeds to a 
discussion of the legal status of serjeanty tenants, their subjection to the feudal 
incidents, and, finally, the alienation and partition of serjeanties. The division between 
grand and petty serjeanty, clear in Littleton, begins to develop in the century under 
consideration; and, quite in line with the development we have sketched above, the one 
group is assimilated to military tenure, the other to socage. The latter half of the 
volume collects the relevant discussions to be found in the legal texts, and forms a 
competent addition to our knowledge of medieval legal institutions. The whole study 
throws light upon the interaction of law and administration, and affords a striking 
instance of the reflection of economic and administrative change in legal theory, and 
at the same time, illustrates the corresponding influence of legal theory in moulding the 
facts with which it deals. Miss Kimball, whose papers on frankalmoign will be familiar 
to historians, has given us a careful and systematic study of an important subject. 
S. E. THORNE 

Northwestern University School of Law. 


The Réle of the Bar in Electing the Bench in Chicago. By E. M. MARTIN. 
Chicago: The University of Chicago Press. 1936. Pp. xxii, 385. 
($5.00) 


This is a detailed study of the efforts made by the bar association of the city of 
Chicago, during a period of two generations, to secure the election of suitable judges 
in the local courts. After many unsuccessful attempts, prior to about 1900, to influence 
the primary elections held by the political parties and to present independent can- 
didates acceptable to the bar, the Chicago Bar Association adopted the policy of taking 
no part in the nomination of candidates, but of making and publishing its own preferred 
list from among those regularly nominated, as a guide to the voters in making their 
selections at the polls. This proceeding is called the “bar primary’’, and the book 
under review deals largely with its development, operation, and effectiveness. 

Under the plan as finally adopted a committee on candidates is appointed, which 
submits to each candidate a questionnaire touching his character, education, experience, 
and general fitness for judicial office, and the replies received are supplemented by 
interviews with the candidates and by such information as the committee is able to 
obtain from its own members and from other sources. Printed ballots containing the 
names of all the candidates of each political party, accompanied by a report of the 
committee giving a summary of the information it has obtained and its own character- 
ization of each candidate’s fitness, are then sent to each member of the association. 
The results are published, and the association endorses the candidates receiving the 
largest number of votes and secures for them as wide newspaper publicity as possible. 
The author has presented an exhaustive study of three crucial questions involved in the 
“bar primary”: (i) are the ratings and recommendations of the Chicago Bar Association 
reliable? (ii) are its recommendations impartial? and (iii) are its recommendations 
representative of the entire Chicago bar? Each is answered largely in the affirmative. 

It is quite clear that the influence of the ‘‘bar primary”’ upon the final choice of 
judges has been important but by no meansdominant. Seventy per cent. of the judges 
elected from 1887 to 1934, and eighty per cent. of the incumbents re-elected during that 
period, were endorsed by the bar association. How many of those same candidates 
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would have been elected in any event cannot be determined. The definite effort of the 
bar association to prevent the re-election of undesirable incumbents succeeded in only 
fourteen out of sixty-seven attempts. The factors bearing most directly upon the 
degree of success obtained by the bar association are stated as (i) the Chicago ‘“‘long 
ballot’; (ii) the role of the press; (iii) the attitude of the voters toward the bar asso- 
ciation; and (iv) partisan politics. 

The ‘‘long ballot’’, with sometimes as many as 165 offices to be filled, half of them 
judicial, and hundreds of candidates to be considered, plays into the hands of the party 
leaders who control the mass voting, and greatly discourages the independent voters 
who find it impossible to make intelligent choices for a large part of the offices. The 
general press has proved to be highly co-operative, but publicity regarding the more 
prominent political offices tends to divert public attention from the judiciary. The 
foreign language newspapers, on the other hand, have quite frequently disregarded the 
recommendations of the bar association in favour of candidates from their own national 
or racial groups. The attitude of voters toward the bar association varies great}, 
Negro organizations have been hostile on account of its supposed antipathy to the 
admission of negroes to the bar; labour organizations tend to resent the efforts of the 
bar association because of the large number of corporation lawyers who are active in 
its affairs; religious and racial groups support their own members who appear as can- 
didates without much regard to the bar association's endorsements. General civic 
organizations and women’s clubs usually give official support to the bar association's 
recommendations. Partisan politics, however, is the most far-reaching and insidious 
element in neutralizing the efforts of the bar association. The author shows how the 
absolute control of large numbers of votes by the local party organizations makes part: 
sponsorship necessary for the success of any candidate, and in consideration for such 
sponsorship the candidates must contribute heavily to the party campaign funds, and 
are expected, in case they are elected, to dispense the patronage falling to their offices 
including receiverships, in accordance with the interests of the party leaders. ‘The 
party organizations complete their control of the selective process by virtually taking 
command of the election machinery and by manning it at every point with their own 
workers” (p. 262). Not infrequently fraudulent votes are received, and ballots are 
fraudulently counted in numbers sufficient to offset any influence which the bar 
association might exert upon the intelligent voters. 

In conclusion, the author presents an analysis of the desirable elements in a suitable 
system of judicial selection and tenure, considers the problem of removing incompetent 
and corrupt judges, describes various systems employed in other American cities anc 
various plans advocated by legal writers and professional groups, and concludes with a 
suggested plan for the city of Chicago. The book represents a vast amount of industry, 
and contains such a mass of detail that the reader sometimes finds himself more confused 
than enlightened. But for anyone wishing to examine the evidence of sixty years o! 
struggle by the public-spirited lawyers of a great American city to improve the quality 
of the judicial bench, it is unique and invaluable. 

Epson R. SUNDERLAND 
Law School, University of Michigan. 


The Ultimate Power. By M.L. ERNst. New York, Toronto: Double- 
day, Doran and Co. 1937. Pp. xvi, 344. ($3.50) 
This book is a serious study of the constitutional history of the United States fo: 


the purpose of learning whether or not the ultimate power in government in the United 
States should reside in the supreme court. The author examines (i) the troubles and 
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work of the colonies prior to the constitutional convention; (ii) the objectives and 
work of the founding fathers in the constitutional convention; (iii) the work of the 
people of the United States immediately after the constitutional convention in bringing 
to pass a modification of the work of the founding fathers; (iv) the work of Hamilton, 
Jefferson, and their followers throughout United States history; and (v) the work of 
the supreme court in giving to itself powers not given to it by the founding fathers and 
in making a new constitution for the United States. 


According to Mr. Ernst, the colonies, without much of a united front, succeeded 
for liberty’s sake in separating from Great Britain, and immediately thereafter began a 
warfare among themselves over interstate commerce. Asa result of the disputes, there 
occurred what Mr. Ernst calls an interstate commerce convention to stop the difficulties 
concerning interstate commerce; but in the constitutional convention the wealthy class, 
which in some way got themselves chosen to the convention, proceeded not only to 
solve the problem of interstate commerce but also to protect their own economic 
interests. In order to accomplish this result, they had to violate both the powers con- 
ferred on them and the articles of confederation; and they did this by formulating and 
proposing a new constitution, going back to the people instead of the states, protecting 
wealth against state action, and the small states against the large states. The wealthy 
class sought power and obtained it through the schemes of an electoral college and two 
houses of legislation and the method of choosing senators. The two great fears in the 
constitutional convention were fear of the people and fear of large states. The wealthy 
class probably wanted really a monarchy dominated by them, but it realized that the 
sentiment against monarchy was too strong. Personal liberty was not a problem in the 
constitutional convention. The four problems in the convention were the problem of 
boundaries with which the small states were concerned; the problem of a republican 
form of government which would satisfy those who did not want a monarchy; the 
problem of taxation; and the problem of interstate commerce: the solutions of which 
were necessary for an adequate federal government. When the constitution was 
submitted for adoption, Mr. Ernst discloses how the sentiment of the country showed 
fear of the federal government and immediately demanded protection against this 
government by means of a bill of rights. 


After the federal government began its operations, the author examines how 
Hamilton and his followers tried to bend it in the direction of control over the masses 
by the wealthy class; and Jefferson and his followers tried to bend it toward the 
establishment of a democracy, or a government by the masses as well as for the masses, 
with success sometimes following one way and sometimes the other, but for the most 
part in the direction of Hamiltonism. Finally, Mr. Ernst shows how the supreme 
court undertook to solve the problem of the form of government for the United States 
by gradually assuming the power to control government in the United States. It first 
exercised this power, as against both the federal government and the states and against 
congress and the president, in connexion with the dual form of government and 
separation of powers. Then it began to exercise this power in connexion with the 
guaranties in the formal constitution. But it finally undertook to exercise it by intro- 
ducing a guaranty of reasonableness into the constitution through the contract clause, 
the interstate commerce clause, and the due process clause; until it now determines social 
policy in the United States, for the states and the nation, whether in connexion with 
the police power, or the power of taxation, or the power of eminent domain. In the 
exercise of this last power, the supreme court is without question exercising a legislative 
function and Mr. Ernst is of the opinion that for the most part the supreme court has 
taken the side of Hamiltonism, and thereby has not only interfered with the functioning 


of democracy but with the proper solution of social problems. To remedy the wrong 
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done by the supreme court, he suggests a formal amendment to the constitution, giving 
congress the power to override the decisions of the supreme court, much as the English 
parliament has the power to do in connexion with the English courts. He does not 
make it clear whether he would permit congress to do this by a majority vote or by 
only a two-thirds vote, but the reviewer assumes that he would require a two-thirds vote. 

Mr. Ernst's study is very valuable. It was written for popular rather than legal 
consumption, but it is a book that every lawyer ought to read. Of course it should 
be read by laymen. It is illuminating, readable, and generally accurate. In it will be 
found a concise account of constitutional history and the course of judicial decisions 
in the United States. The reviewer commends it highly. The one place where he 
disagrees with the author is in connexion with his suggested reforms. In the first 
place, he cannot agree with the author when he takes the position that congress should 
have the power to overrule the decisions of the supreme court no matter to what those 
decisions may relate. If Mr. Ernst had confined the scope of his suggestion to over- 
ruling decisions of the supreme court when they relate to matters of social policy, he 
would not take issue with him. It isa legislative function to determine social interests 
for the police power, public purpose for taxation, or public use for eminent domain. 
When the supreme court took this power unto itself in the time of Mr. Justice Field, 
it usurped a legislative function and violated the doctrine of separation of powers. 
To give congress the power to overrule decisions of the supreme court on such subjects 
as the dual form of government, separation of powers, sovereignty, universal citizenship 
and suffrage, and amendment, would, in the judgment of the reviewer, give to congress a 
judicial power which would be just as bad and would violate the separation of powers 
just as much as the action of the supreme court in taking legislative power unto itself. 
As to the question of other constitutional guaranties, there is more doubt; but the 
reviewer would be inclined to allow the supreme court to exercise its power of judicial 
review here without giving congress the power to overrule the supreme court. If 
Mr. Ernst's suggested amendment were confined to the scope the reviewer has indicated, 
he is willing to have the reform brought to pass by means of a formal amendment, 
giving congress the power to overrule the supreme court. Another means of accom- 
plishing this result, and one preferred by the reviewer, would be by a formal amendment 
denying the supreme court power to act in such cases. But perhaps Mr. Ernst is right 
in taking the position that if the reform were undertaken in this way, the supreme 
court might find a means to nullify it; whereas, if congress were given the power to 
overrule the supreme court, this danger might be eliminated. Mr. Ernst may insist 
that so long as congress is not given the power to overrule al! the decisions of the 
supreme court, there is still this danger. The reviewer will have to admit that there is 
some danger, but he prefers to run this risk to running other risks involved in Mr. 
Ernst's proposition. If Mr. Ernst’s proposition were carried out and congress given 
the power he suggests, it would be the end not only of the dual form of government but 
of the separation of powers; and the United States would have a parliamentary form 
of government. That might be a good form of government. It is the English form 
of government and that is a good form of government. But the reviewer believes that 
the present form of government in the United States is also a good form of government 
and what is needed is not its abolition, but a reform of the evils which have crept into it. 


HuGH EVANDER WILLIS 
Indiana University School of Law 
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La Vengeance privée et les fondements du droit international public. Par 
J. LamBertT. (The Graduate Institute of International Studies, 
Geneva, Switzerland, no. 17.) Paris: Librairie du Recueil Sirey. 
1936. Pp. 138. (10 frs.) 


Although its title is slightly misleading, this is one of the most interesting and 
valuable publications of the Geneva institute. The author starts from the proposition 
that international law is a rudimentary system of law and that the best way of exploring 
its future possibilities is to study it by reference to the development of primitive juridical 
systems which have now achieved a substantial degree of maturity. He considers that 
the history of private vengeance and its gradual elimination afford a good basis for this 
investigation. He illustrates his principal thesis mainly by reference to two types of 
primitive community. One is that of the Hebrew and Arab civilization where the close 
association of religious and juridical institutions has had the indirect result of preserving 
for posterity a relatively clear picture of legal growth. The other principal sources 
upon which the author has drawn are the various political and territorial units of early 
Germanic civilization. | But he supplements these sources by frequent examples from 
the history of other peoples, in particular that of the Corsicans, the Berbers from North 
Africa, and of the peoples of the Caucasus. Professor Lambert begins by giving an 
interesting picture of the institution of private vengeance in its unadulterated stage 
characterized by cruelty, ruthlessness, and lack of chivalry. He shows in what ways 
private vengeance was modified by private treaties of peace providing for disarmament, 
compensation, and matrimonial arrangements. He then carries the narrative a stage 
further by showing how the good offices of neutrals led to their undertaking the responsi- 
bility for guaranteeing and enforcing the conditions of peace treaties concluded as the 
result of their mediation. 

The author’s survey of the history of private vengeance leads him to the conclusion 
that it is impossible to substitute pacific juridical relations for private vendetta so long 
as neutrals do not agree to organize security by coHective action. It is impossible, he 
says, to expect a party to renounce the defence of his interests and security by all means 
at his disposal if others refuse to undertake that responsibility. Equally, he submits, 
if neutrals are interested in the pacific settlement of disputes—and his monograph shows 
that they are vitally interested—then they cannot simply stand aside from the quarrels 
of others. He is prepared to generalize the results of his inquiry ‘to the extent of 
maintaining that there is no question of any legal obligation proper bet ween the parties 
so long as society does not feel compelled to guarantee its execution. It is the inter- 
vention of the society, he says, which gives to the obligation the character of a legal rule. 

There are few who will dissent from these propositions. What is more doubtful is 
whether the history of private vengeance is directly useful in connexion with problems 
confronting international law. Apart from the author's concluding observations there 
is hardly anything in the book bearing on “‘les fondements du droit international public”. 
This is not surprising. There are obvious limits to the usefulness of analogy between 
states and primitive communities. For states are not primitive communities, and their 
mutual relations bear little resemblance to those of families, clans, and tribes in 
antiquity and the middle ages. An arbitral decision, given in 1588, to the effect that 
Andrea, son of Christion, the murderer, shall be obliged to marry Seglidonia, daughter 
of Pierre, the victim, is interesting for the legal historian and philosopher. So are 
other instances given by the author. But their significance for international law is 
limited. The same, it is believed, applies generally to all analogy between international 
law and primitive communities. Inthe longrun it may be better to admit that although 
the present rudimentary state of international relations is a fact which it is necessary 


12 




















406 


THe UNIversity oF Toronto Law JourRNAL 


to study and comprehend like any other fact, that fact cannot be properly comprehended 
in terms of legal history. It is a challenge to the teachings of legal experience. How- 
ever, these observations do not detract from the value of Professor Lambert’s learned 
and stimulating essay. And, after all, even from the point of view of international 
relations, the story which Professor Lambert tells us may not be quite without interest. 
lt suggests that the development which has eventually taken place in the relations of 
primitive communities may not be altogether impossible in the relations of civilized 
states. 


H.-L. 


London Schoo! of Economics. 


Histoire des institutions et du droit privé de l’'ancienne Egypte. Par J. 
PIRENNE. Vols.I-III. Bruxelles: Edition de la Fondation égypto- 
logique Reine Elisabeth. 1932; 1934; 1935. 

Professor Pirenne has published to date three volumes of his work which bears the 
above title, and in their pages he has covered the period of the old kingdom from the 
dawn of history through the sixth dynasty. 

The Egyptologist will always regret any attempt made by a layman to clothe with 
Hesh the sadly incomplete skeleton which represents our source of knowledge of ancient 
Egyptian history and institutions. And since Professor Pirenne has been most careful 
to acknowledge his indebtedness to other scholars, it would seem that in his use of 
Egyptian sources he counts himself a layman dependent on others for his reading of the 
hieroglyphic inscriptions. But even a superficial scrutiny of his work reveals at once 
that his interpretation of the secondary sources at his command has often been at fault, 
and that his work, ambitious as it is, must be checked with the original source-material 
from end to end before it can be quoted with confidence. It would be unfortunate, 
indeed, if this work should gain wide acceptance as a strictly reliable contribution to the 
subject which the author has so laboriously treated. 

In the main, Professor Pirenne’s outline of the history of the period very closely 
coincides with the familiar facts, as presented in Breasted's History of Egypt. This is 
not the occasion for a criticism of Breasted, though one might have expected Professor 
Pirenne to have seized his very excellent opportunity to have incorporated into his 
treatise the researches of more recent scholars, such, for example, as Professor Schartt. 

To a considerable extent, Professor Pirenne has based his historical conclusions on 
the titles of the officials of the period covered by his book. To that end he has 
collected a vast proportion of the available material. This would have been in itself a 
magnificent service, provided that we could trust the lists to be both complete and 
correct. But, in addition, he has read and translated (or had translated for him) 
practically all of these titles, and, above all, he has drawn far-reaching conclusions from 
the translations as to the duties and rank of the bearers of the titles. The presence or 
the absence of a title in a given period possesses for him a significance which cannot 
possibly be shared by the Egyptologist, who for the most part is likewise very loath 
even to attempt a translation of many of the old kingdom titles. We have but the 
haziest notion of the meaning of many of the words which comprise them, while some 
of their combinations are utterly incomprehensible, and are very apt to remain so, 
despite all our philological searchings. Nor is it to historical intuition nor judicial 
logic that we must look for light. 

If Professor Pirenne’s temerity in treating Egyptian titles had not rather astonished 
us, we should have certainly wondered at his historical method. For example, there is 
no real evidence that Amenhotep III's queen Ti was of Syrian origin (vol. II, p. 9 
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it is high time that such ill-founded theories be dismissed until evidence turns up to 
prove them. 

The transference of certain Egyptian divinities from cities of the delta to Upper 
Egyptian centres seems to furnish evidence of cultural movements toward the south, 
but surely Professor Pirenne is sketching too clear a picture when he proposes that the 
Nile valley was virtually deserted until colonized by prosperous delta commercial cities 
(chs. iii and iv). With him the delta was dominated by commercial towns, while the 
south became fundamentally agricultural. It appears scarcely probable that trading 
centres in Lower Egypt would send out agricultural colonies to a sparsely populated 
valley, when the delta with its rich land was open to a type of agricultural exploitation 
far more promising than anything that Upper Egypt could possibly offer. If the delta 
trading cities established colonies at all in Upper Egypt, like those of the Phoenicians 
and the Greeks, their colonies would be trading outposts in centres of population already 
long established. New agricultural communities could much more safely and con- 
veniently have been located in close proximity to their mother towns as feeders to their 
commercial activities. 

Among the most interesting of all the early Egyptian monuments preserved to us 
are the famous palette of Narmer, the mace-head of the Scorpion king, and others of 
the same character. Nevertheless, it seems to us exceedingly venturesome to conclude 
that the Narmer palette is so lucid an historical document that we may read from it 
how Narmer defeated in battle the rich, commercial maritime city of Metelis, how he 
slew 1,000 men and captured 6,000 prisoners (all of whom were adult males), and how, 
since these represented the entire adult male population of the city, the latter must 
have possessed a total population of 50,000 souls (vol. I, pp. 104-5)! Furthermore, 
Professor Pirenne deduces from the presence or absence of standard bearers accompany- 
ing the king in these representations the development around Narmer of a confederation 
of allies supporting his invasion of the delta. Surely this is not history! It is well 
known that there is much difference of opinion among scholars concerning the inter- 
pretation of the slate palettes and other monuments of their class, and that no one 
understands except in a very general way what their significance is. 

The Egyptologist learns with interest (vol. I, p. 129) that the royal cartouche 
appears from the third dynasty as the probable symbol of the elliptical course of the 
sun. The cartouche was originally round, and it is very doubtful whether solar theology 
played a greater role in the development of the Snw-sign than in that of most of the 
others. 

Professor Pirenne has devoted considerable attention throughout his work to the 
Egyptian word rhy.t, and concludes that it originally referred to the bourgeotsie of the 
delta towns, who were listed in the census (rht), His arguments (vol. II, p. 179) are 
far from convincing, and his proposed etymology entirely without foundation. It 
would be well to reserve judgment on this subject until exhaustive examination of the 
philological evidence is forthcoming 

In assigning Ramses III to the nineteenth dynasty (vol. II, p. 5), the author 
betrays a type of carelessness which becomes the more apparent as one examines more 
and more minutely other details of the work. A few additional specimens of such 
errors should be sufficient to indicate the caution with which the book must be con- 
sidered. 

Throughout the volumes, including the glossary of Egyptian words in the first one 
the word for “palace” ‘4 is misread ‘2°, Numerous other errors of a like nature may 
be passed over in silence. In his treatment of the titles, so important to his work, 
Professor Pirenne frequently transcribes only a portion of a title, while he offers a 
translation of the whole of it (see, for example, the titles of Meten in vol. I, p. 318, 
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drawn from Sethe, Urkunden, vol. I, pp. 1-5). The translations are thus not only 
somewhat misleading, but often partially incorrect. Meten possesses no such title as 
“‘imira oupout net Imentet"’ (cf. Sethe, op. cit., p. 2, l. 6); Professor Pirenne evidently 
reads the crocodile on the standard as ‘‘net’’, though it is certainly a geographical name, 
but he ignores this fact in his translation. He reads the last sign in the line ‘‘Jmentet’’, 
and translates it ‘“‘ouest’’. It should be read ‘‘Jabdfet’’, and translated (in English) 
“east’’. The same blunder is repeated on p. 282. Breasted translated the combination, 
“the eastern Faiyum”’ (Ancient Records, vol. I, para. 174), but other interpretations 
might be suggested (cf. Gauthier, Dictionnaire des noms géographiques contenus dans 
les textes hiéroglyphiques, vol. V, pp. 22-3). 

Numerous other errors of a similar nature could be pointed out in subsequent parts 
of the work. For example, Professor Pirenne has copied some of Daressy’s mistakes 
in the names occurring in the tomb of Mereruka (vol. III, pp. 518-21). Mereruka’s 
brother is Neferou-denet, not Neferou-deshet; his son’s name is Khenti, not Kheti. 
Naturally, the author cannot be held accountable for the mistakes of his sources. But 
when writing a book as important as the present work, an author cannot escape the 
obligation of making critical use of his predecessors. However, not all of Professor 
Pirenne’s mistakes in this connexion can be traced to Daressy. Mereruka’s wife was 
Seshseshet, not Sheshet. The last item in vol. III, p. 518, should read ‘‘Son frére, 
Ihy", instead of “Son fils, Meri-Teti’’. The second brother mentioned on p. 519 is 
named Jr.n(.y?)'#.t. The fifth brother on the same page is Ihy, not ly. 

The above remarks are but random shots at Professor Pirenne’s lists. An ex- 
haustive criticism of them would require months of comparison with the original texts. 
But if the reader of his book is to be able to use his material, such comparison must 
be undertaken. 

The reviewer pretends to no specialized knowledge of law or political science, and 
for that reason he has passed over in silence that aspect of Professor Pirenne’s work 
which would probably seem most important to the majority of its readers. It is quite 
obvious, however, that the author's thesis is built entirely on his interpretation of 
Egyptological material. As a contribution to the literature it must stand or fall in 
accordance with his success in handling the sources. 

It is true, as he states in his preface, that his work is but a preliminary treatise on 
the subject with which it deals. Before a final, authoritative study is made, however, 
the original sources must be thoroughly reworked. And that is a great pity, for they 
should have been treated with more pains and greater accuracy even in a preliminary 
study. 

KeitH C. SEELE 
The Oriental Institute, University of Chicago. 


The King and His Dominion Governors: A Study of the Reserve Powers of 
the Crown in Great Britain and the Dominions. By H. V. Evatt. 
Oxford University Press. 1936. Pp. xvi, 324. ($4.50) 

This suggestive and scholarly work affords us the pleasure of welcoming Mr. Justice 
Evatt among the distinguished Australian writers on constitutional law. He brings to 
the subject qualities which have characterized his judgments—acuteness, wide knowl- 
edge, keenness of legal perception, and a sense of law as an instrument of society. _In- 
deed, it is from the last point of view that he discusses the so-called ‘‘reserve powers of 
the crown”, especially in the Dominions—powers relating to the prerogatives of dis- 
solution and of the dismissal of ministers. 
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It would take us far afield to review these ‘‘reserve powers”’ in the United Kingdom. 
Constitutional lawyers differ over them, and arguments rise and fall almost as political 
or social sympathies hold sway. No one can recall personally the events in the United 
Kingdom from 1910-4 without remembering how constitutional authorities—and they 
were authorities—differed not merely in details but in fundamentals. We are in no 
clearer world when the historians examine the past. Dr. Ivor Jennings’s brilliant study, 
reviewed elsewhere in this issue of THE UNIVERSITY OF TORONTO LAW JOURNAL, seems 
to leave at least vague any doctrine of precedents. When lawyers and historians of 
repute and experience differ, we cannot dogmatize; and, indeed, it is no part of our busi- 
ness to decide what rules govern the exercise of the prerogative in the United Kingdom 
in this connexion. That is a matter for the United Kingdom. 

Unfortunately—and here the learned author’s monograph is of great value—the 
imperial conference of 1926 laid it down that the relations of a governor-general to his 
ministers are, in all essential respects, those of the king to his ministers in the United 
Kingdom. That position, I submit, is impossible from social, practical, and conven- 
tional reasons, and it is unfortunate that it was ever laid down. A Dominion cannot 
apply the conventions of the United Kingdom, for they are vague and insecure; and 
were they clear, they would be inapplicable, as it is impossible to assimilate the office of 
governor-general to the monarchy. Indeed, it is not too much to say that in practice 
no “reserve powers” can exist in a Dominion, for the simple reason that a governor- 
general who persisted in refusing ministerial advice would be at once recalled on the 
advice of his ministry given direct to the king. Mr. Justice Evatt, with abundance of 
illustration and relying on much argument, pleads for the definition of executive power 
in some formal manner, and he is not afraid of the alleged bogey of “‘inelasticity”’. It 
may be that it would be unfortunate to embody this in statutory form; but the instruc- 
tions to a governor, if continued, might well be used in this connexion at the expense of 
the farrago of nonsense which at present they contain in Canada. At any rate executive 
conventions in a Dominion cannot be those of the United Kingdom, ought not to be 
them, if they could; and a governor-general must be merely a rubber stamp if he is to 
remain in office. There can be little doubt but that time is on the side of the distin- 
guished author. Nothing can emerge but trouble if we attempt to follow the concep- 
tions of the imperial conference of 1926. There will be the old arguments, the old pre- 
cedents, the old appeals if a crisis again arises, such as that with Lord Byng—the crown 
and the flag, loyalty and disloyalty. 

We have specially drawn attention to the main theme of this admirable work, the 
appearance of which enables us to recall reading as long ago as 1918 the author’s first 
book, Liberalism in Australia, There is much to think of, much to examine, much to 
ponder; although we do not believe that the Dominions are as yet ready to accept the 
suggestions made. Mr. Justice Evatt writes clearly and logically, but the book is badly 
arranged. In addition, he is not quite fair to Professor Keith. We have no intention 
of entering on Professor Keith’s defence who, indeed, replies to Mr. Justice Evatt in his 
Letters and Essays reviewed elsewhere; but it is well to remember that we owe him singu- 
lar obligations as a constitutional lawyer always up to date in his discussions, who 
has the courage to change his opinions, whose mind is an ever-open court of review. 
This is not to say that Professor Keith’s arguments are either right or wrong; it is to 
say that they must be taken, for what they are worth, in their latest statements. 


W. P. M. KENNEDY 
Law Building, University of Toronto. 
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Juridical Bases of Diplomatic Immunity: A Study in the Origin, Growth 
and Purpose of the Law. By M.OGpon. Washington, D.C.: John 
Byrne and Co. 1936. Pp. xx, 254. ($4.00) 


Mr. Ogdon divides his treatise into three main sections. In the first place he gives 
an account of the origin and evolution of the theory and practice of diplomatic immunity, 
He then discusses three justifications that have been put forward for this immunity: 
“extraterritoriality’’, or the fiction that the ambassador is, from a jurisdictional point 
of view, still in his native land and under the control of his own sovereign; “‘representa- 
tive character’, or the idea that the ambassador is entitled to all the immunities that 
would naturally belong to the person of the sovereign that he represents; or thirdly, the 
bald necessity of guaranteeing the ambassador enough freedom to carry out his func- 
tions with ease and safety. The last of these explanations he decides must be adopted 
as the proper juridical basis of diplomatic immunity, and he is therefore able to proceed 
to discuss what ought to be the future development that the rules governing an ambas- 
sador's privileges should follow. 

It is rather a pity that Mr. Ogdon attempted his historical sketch of the evolution 
of diplomatic immunity, for it is by far the weakest part of his work. It is obvious that 
he has little first-hand acquaintance with the original authorities. He speaks inaccur- 
ately of Stephani Doleti (p. 31), Paschalii and Briinnus (p. 71). He misunderstands 
on occasion what later writers have had to say about them: for example, Conradus 
Brunus drew a clear distinction between theory and practice, and in theory gave the 
ambassador full immunity; this Mr. Ogdon does not appreciate (pp. 45, 48). He also 
hopelessly confuses civil and criminal immunity, especially when he is explaining the 
influence of Roman law; this is important, for Roman law had greater force in 
moulding theory in the matter of freedom from civil prosecution than it did in regard 
to criminal cases. And he wholly neglects the part played by the conception of personal 
law as opposed to territorial sovereignty, a conception which was still powerful in the 
sixteenth century and did much to make more palatable the practice of extraterritoriality. 
Nor are his facts always accurate. Smith and Throgmorton were actually arrested, 
not merely banished (p. 56). It is not true to say that Puebla ‘‘contended that the 
German Ambassador [in England] might be thrown into prison for his debts” (p. 44); 
he said that he had been arrested, but the English king was very angry and so the 
creditor got no satisfaction. Nor is it accurate to assert that there was complete civil 
immunity for the ambassador by the end of the seventeenth century (p. 61). On the 
other hand, it is no less unsound to suggest that the doctrine of extraterritoriality and 
the envoy’s claim to jurisdiction over his suite did not in practice reach important 
proportions before the eighteenth century (pp. 73, 82); the seventeenth century was 
the heyday of the ambassador's quarter and the right of asylum. Ommiad was the 
name of a dynasty and not of an individual Emir of Cordova (p. 32). Bodin did not 
publish his De Republica twenty years before Ayrault wrote his great work (p. 55) in 
which he stated quite clearly the position of the ambassador who ‘‘sera tenu pour absent, 
et pour present en son pays’’—a doctrine which would not have been so much of a 
casual rationalization to Mr. Ogdon (p. 73), had he been thinking, as a contemporary 
would have done, in terms of a personal as well as of a territorial law. 

On the whole, the rather unsound nature of Mr. Ogdon's historical background 
does not greatly embarrass him in his search for the proper juridical basis for diplomatic 
immunity. Too many lawyers to-day regard a juridical explanation as a way of per- 
suading their consciences that the law means something that its draughtsmen never 
intended, so that it can in consequence be twisted to meet changing modern conditions. 
l'o achieve this end a knowledge of history is a definite drawback. Mr. Ogdon does not 
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go so far as this, for he carries out a conscientious, if rather lengthy, examination of the 
various justifications for diplomatic immunity, but his decision in favour of functional 
necessity is undoubtedly arrived at not on the basis of real historical argument, but on 
that of selecting what will be in best accord with the wholly modern idea of the dominant 
sovereignty of the territorial state (p. 202). 


E. R. ADAIR 
McGill University. 


Walker and Foster's Patents for Inventions. Edited by J. E. WALKER and 
J. Roscor. Ed.2. London, Toronto: Sir Isaac Pitman and Sons. 
1936. Pp. xxxiv, 243. ($4.50) 

Invention and the Law. By H. A. TouLmin, Jr. With a foreword by 
A.C. Dentson. New York: Prentice-Hall. 1936. Pp. xx, 399. 
($5.00) 


Both these books deal with the subject of patent monopolies but are entirely dif- 
ferent in design. The first is in the nature of a practical guide not only to lawyers but 
also to “‘that large and important section of the community ... directly or indirectly 
interested in inventions from the point of view of their protection and commercial ex- 
ploitation’’. It contains a concise but comprehensive account of the steps leading to 
the grant of patents in Great Britain and the ways in which the rights they confer are 
assigned or transferred. The law affecting the maintenance of British patents in force 
and their validity are equally concisely discussed. The material is logically arranged 
and the rules both of practice and law are clearly stated. There is an adequate index 
and table of cases including references to over 600 English decisions. An admirable 
feature of this table is that it distinguishes the pages at which a given case is referred 
to on different points. In the table the cases are numbered and the footnote references 
throughout the book are to these numbers. By the adoption of this course the repe- 
tition of full citations is avoided, but lawyers accustomed to full footnote references to 
the authorities will probably feel that this method of citation somewhat diminishes the 
convenience of using the work. It should be useful to Canadian practitioners concerned 
with the English law of patents, but the rules given must be applied in Canada with 
caution owing to the considerable differences which exist between the Canadian and 
British statutes. 

Mr. Toulmin's work is of an entirely different character. It is confined to the 
question of what does and what does not constitute patentable invention and is designed 
particularly for the use of lawyers and judges engaged in the trial of patent cases. Mr. 
Toulmin has extracted from judgments of the supreme court of the United States and 
the circuit courts of appeal, and from some English judgments, passages directed to 
distinguishing the cases in which patents are to be upheld or set aside on the ground 
that the proposals they contain do or do not involve invention. His book was published 
too early to permit of his including references to two recent contrasting judgments on 
the point in the United States and in England respectively. On one side of the Atlantic 
we find Judge Learned Hand, one of the most eminent of the United States judges, who, 
in giving a judgment of the circuit court of appeals for the second circuit reversing a 
judgment below supporting a patent, refers to certain difficulties which must exist while 
“the test of invention’’ remains ‘‘as factitious and subjective as it now is’’ (Texas v. 
Sinclair, (1937) 32 USPQ 468). On the other side, we find Greene L.J. saying on 
behalf of the court of appeal in England in reversing a judgment of Farwell J., who had 
held that there was no invention in a combination, that ‘The real and ultimate question 

























412 Tue University oF Toronto LAw JouRNAL 





is: Is the combination obvious or not?” (Albert Wood v. Gowshall, (1937) 54 R.P.C. 37). 
Since the supreme court of Canada recently (Crosley v. The Canadian General Electric Co., 
{1936] S.C.R. 551) refused to adopt that simple test, the situation in this country is 
probably very similar to that in the United States. Canadian lawyers are nevertheless 
unlikely to be able to make much use of the extracts from judgments which Mr. Toulmin ' 
has collected. In extract after extract there is a reiteration of the general principle that 
more than mere novelty and utility is necessary to support a patent, but the word 
“obvious” hardly ever occurs in the quotations and does not appear as an entry in the 
index, No definition is given of what the additional something is, and how its presence 
or absence is to be ascertained, though occasionally mentioned, is never adequately 
discussed. It is this quality of a patentable idea which is of prime importance to paten- 
tees and prospective infringers of patents who, as the law now stands in Canada and 
the United States, can ascertain whether or not it is present only by an expensive liti- 
gation in which the test applied will generally be a subjective, and often a factitious one. 
It would be a boon to all concerned with patents in both countries if the test simply 
stated by the English court of appeal became recognized as a proper one toapply. Mr. 
Toulmin’s book may help to forward the day of its adoption, but even in its own field 
it cannot be said to be wholly satisfactory. The arrangement of the material leaves a 
good deal to be desired. The same point recurs and is supported by the same authori- 
ties in successive chapters. The index might be more adequate, and the thirty-page 
bibliography, which refers almost exclusively to non-legal works, seems to contain little 
or nothing of value to Canadian practitioners. Both they and English lawyers would 
have some difficulty in recognizing some of the English decisions cited. For example, 
both in the text and in the table of cases, the well-known case of Lane- Fox v. Kensington, 
((1892) 9 R.P.C. 413) appears as ‘‘Love- Fox v. Kensington’’, and the even better known 
case commonly referred to as Gadd v. Manchester or Gadd v. Mayor of Manchester ((1892) 
9 R.P.C. 516) appears as ‘‘Gadd and Mason v. Mayer’. The common United States 
practice of omitting the date of the decisions referred to is, moreover, to be deplored. 











Ottawa. O. M. BiGGarR 





The Indiana Poor Law: Its Development and Administration with Special 
Reference to the Provision of State Care for the Sick Poor. By A. 
SHAFFER, M. W. KEEFER, and S. P. BRECKINRIDGE. (Social Service 
Monographs, no. 28.) Chicago: The University of Chicago Press. 
1936. Pp. x, 378. ($3.00) 


Written at the height of the depression it was fitting that the authors of this 
excellent volume should take for their subject the assistance given by a sovereign state 
for more than a century and a quarter to those in need. Indiana was selected for this 
study as it was a typically central state, the centre of population for nearly fifty years; 
assistance being supplied locally, with an increase of assistance upon the part of the 
state from time to time. Assistance to the sick and relief for the poor are treated sepa- 
rately, while the editor adds valuable statistics, decisions of the courts affecting these 
questions, and opinions of the attorney-general as to the legality of the action or inaction 
of the administrative officers. The authors start their study with the hardships endured 
by the early settlers before Indiana was a state and the inability of the authorities to 
cope properly with the situation so as to relieve adequately those in need. The admis- 
sion into statehood did not greatly help this condition, although there was a gradual 
increase in the amount and kind of aid granted. 












Poor asylums were established in 
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every county; township trustees as overseers of the poor furnished local aid; medical 
care was given the sick; legal assistance was provided for pauper criminals; indigents 
were permitted to sue and defend as poor persons; and there was a slow but steady 
growth in the assistance rendered. The state realized its duty by establishing schools 
for the blind and deaf; for the feeble-minded, with a farm colony for the same; a village 
for epileptics; hospitals for the insane; training schools for boys and girls; a school for 
children of soldiers and sailors; a sanitarium for the tubercular; and such other insti- 
tutions of benevolence to care for those in need of such assistance, which the local 
authority was unable to furnish. Since 1889 there has been a continuous development 
in the administration and in the amount of assistance granted. Much of this growth is 
ascribed to the board of state charities and its able secretaries, and praise is given for 
the invaluable information shown by its files. To the society of friends is ascribed much 
credit for improvement in relief granted. 

It is hard to realize the hardships shown as borne by the early settlers; the epi- 
demics visited upon the state; the long fight against ague; and the consequent heroism 
and unselfishness of the medical profession. Conditions gradually improved, local 
hospitals were established, and eventually, by the generosity of the donors, the Robert 
W. Long Hospital, the William H. Coleman Hospital for women, and the James Whit- 
comb Riley Hospital and Rotary Convalescent Home for children were founded under 
the auspices of Indiana University and supported by the state. The follow-up care of 
children from the Riley Hospital by the seventy-three Kiwanis Clubs is praised, but 
the lack of reports thereon is criticized. The state is commended for its aim to give the 
sick the best treatment, but the want of proper care for the chronically-ill patient, 
who is frequently sent to the county asylum, is deplored. 

The early laws pertaining to indigent children related mostly to their physical care 
farming out their support and binding them as apprentices. Towards the end of the 
century, laws for dependent, neglected, and delinquent children were passed. Juvenile 
courts and boards of guardians were established and public and private institutional 
homes provided. Other reforms were: exclusion from poor farms; free school-books 
and clothing when needed; and compulsory education up to sixteen. Care of sick chil- 
dren in the Riley Hospital and in local hospitals was later provided. Some complaint is 
made of the maladministration of the laws and the disturbing influence of politics. 
Notwithstanding, there has been a steady growth in assistance to the needy, and an 
improvement in administration; county and township reform laws have been passed; 
budgetary systems and state checks upon expenditures are examined and discussed. 

The chief criticism of Indiana relief is that it is not permanent; that the poor are 
largely a local problem to be handled by unskilled ‘‘overseers’’, with a paucity of funds 
both state and local. However, since this book was written the poor laws have been 
amended and the federal government has enacted the Social Security Law. Indiana 
early adopted a welfare plan, which was approved by the federal government and became 
effective March 18, 1936. Thus, the suggestion by the authors that the national govern- 
ment should assist in such work is nowa fact. They call attention to the fact that more 
than a century ago Indiana, recognizing the national aspects of the problem, twice 
appealed in vain to congress for grants of land as assistance in building hospitals, 
asylums, poor farms, for the relief of the deaf and dumb and care of the rivermen and 
travellers on the Ohio. 

The whole work is interesting and instructive, is based on wide research, and con- 
tains valuable information for the student or social worker. Written with a sympa- 
thetic interest in the amelioration of the condition of the unfortunate, it is indeed well 
worth reading. 


MEs P. W. 
Indiana Department of Public Welfare. JAMEs ASON 
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The Roots of Evil: Being a Treatise on the Methods of Dealing with Crime 
and the Criminal during the Eighteenth and Nineteenth Centuries in 
Relation to Those of a More Enlightened Age. By E. CADOGAN. 
London: John Murray. 1937. Pp. xiv, 314. ($2.75) 


In the Medico-Legal and Criminological Review (April, 1937, at p. 147) is an account 
of the annual dinner of the Medico-Legal Society held in London on December 9, 1936. 
Sir Holman Gregory makes some interesting observations about the causes of crime 
and the need for improvement in our present methods of dealing with criminals. 
Towards the end of his remarks, the learned recorder says: ‘‘I hope that some day we 
shall have some enquiry into all this, and in promulgating it I look for the assistance of 
the medical profession and the legal profession, and I hope | shall be able to satisfy 
them and the powers that be that something ought to be done in the treatment of our 
criminals, especially the young in crime, entirely different from what we do to-day. 
It will be a revolution.”’ It is not difficult to find similar criticism of modern penology 
written by men of broad experience in administering the criminal law. 

The value of a volume like The Roots of Evil is in offsetting unjustifiable pessimism 
by tracing some of the progress which has been made during the last two centuries in 
England. It is not that the author has neglected to call attention to the deficiencies 
which remain, but he has painted such a vivid picture of the horrors of by-gone 
days that the present seems bright in comparison. The appalling conditions of the 
eighteenth century testify to the fallacy of certain views in the control of crime. 
Ferocious punishment, hangings for many offences, public spectacles of executions, and 
floggings failed to reduce crime; while lack of education, poverty, and bad housing 
provided the conditions in which crime could flourish. The author's historical studies 
furnish argument in the demolition of some fallacious theories which have not yet been 
entirely eradicated—theories which are apt to have a special ascendancy when the 
public mind is aroused by some new and revolting crime. It is at such times when 
people experience widespread fear or anger at some depraved or violent act that there 
is a tendency to lose faith in attempts at rehabilitation of the criminal, when parole, 
juvenile courts, industrial schools, and reformatories lose public favour, and there is 
talk of sterner measures, harsher retribution. This book shows that the severest 
punishment carried out as a public spectacle will not deter people from committing 
crimes. Bad prisons turn out bad prisoners. The criminal is made so by his environ- 
ment. 

Commencing with the early part of the eighteenth century, the author depicts a 
number of social conditions conducive to the spread and aggravation of crime. There 
was the state of the law itself with harsh penalties out of all proportion to the nature 
of the offence. Of the many examples given, it is necessary only to refer to the 
pathetic story, recounted in the introduction, of one Mary Jones, whose husband was 
conscripted into the navy by a press-gang and who on that account became destitute, 
with two small children. For taking a few small pieces of muslin, she was hanged. 
The criminal law was characterized by a multiplication of capital offences and a lack 
of any uniformity of sentences. It is difficult to place any comparative value upon the 
several social factors to which the depravity of the times is attributed, but it seems not 
unreasonable to suppose that the indifference of the politicians was of the greatest 
importance, for many of the abuses have been lessened or abolished by subsequent 
governmental action. Social conditions in the large industrial towns were appalling. 
No provision was made for the education or any wholesome diversion for the great 
masses of the people. Gin was cheap and its excessive consumption became a social 
evil. Gambling was wide-spread. Conclusive evidence is presented that the public 
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houses were frequented by criminals of all classes and provided common ground in 
which young boys and girls could associate with the most hardened criminals. It 
seems almost incredible that a list of 200 of these haunts shows that they were fre- 
quented by 6,000 boys and girls, some no more than 12 years of age, who lived solely 
by dishonest courses and were the associates of thieves. The condition of the highways 
by night made crimes of robbery and violence comparatively safe. The publicity 
given to the punishment of criminals, executions, the pillory, and floggings was degrading 
to the participants and spectators. Until Sir Robert Peel established the metropolitan 
police force, there was no competent body engaged in the detection and apprehension 
of criminals. While social conditions made it easy to engage in a life of crime, there 
was no effort of any kind to reform the convicted criminal. The dreadful condition 
of the gaols, the reader must learn for himself from the pages of The Roots of Evil: they 
reached the acme of physical and moral filth. The impetus for reform: came neither 
from the judiciary nor the government; indeed, early reformers met with positive 
opposition from the former and stony indifference from the latter. The ball was really 
started rolling by Mrs, Fry in 1813, a truly remarkable Englishwoman who, in addition 
to being a good wife and mother of eleven children, found time to minister to the 
prisoners themselves and to carry on an intensive campaign for reform. 

The concluding chapter is devoted to some observations on contemporary conditions. 
Nowhere in the volume is there any mention of the author's qualification to speak as 
an authority; but, apart from his long personal interest and researches, his experience 
as chairman of the Borstal association and many other public posts will have afforded 
an opportunity to examine some of the legal and administrative problems in the field 
of criminology. 

K. G. Gray 
Law Building, University of Toronto. 


Judges and Law Reform. By S. B. WARNER and H. B. CasBot. (Survey 
of Crime and Criminal Justice in Boston, conducted by the Harvard 
Law School, vol. IV.) Cambridge, Mass.: Harvard University 
Press. 1936. Pp. viii, 246. ($3.00) 


The remarkable international interest in criminal law, both substantive and 
adjectival, is an outstanding feature in the growth of the study of comparative law. 
Chis book is a most important contribution, for it constitutes a brilliant study of the 
organization, work, and social value of the criminal courts in one of the largest cities 
in the United States. One of the authors, Professor Warner, brings to it a distinguished 
reputation as an authority on criminal statistics; and any work with which he is con- 
nected must command preliminary respect which indeed is fully justified. Interesting 
facts emerge. Most criminal cases are tried in the district courts; but an elaborate and 
somewhat loose process of appeal has robbed the trial courts of dignity and sentences 
of appropriateness or of validity. In addition, it would appear that the vast mass of 
petty offences is handled with an outmoded procedure, and without special process for 
breaches of the liquor or traffic laws. Modern ideas colour suggestions. For example, 
it is proposed that the trial judge should be deprived of the power of passing sentence, 
which should be vested in a board on which the legal side should be balanced with 
medical or psychiatric and social experts. We have read this proposal with great 
interest and sympathy, especially as the authors present it with modesty and care and 
fully aware of its potential weaknesses. We remain unconvinced. A ‘‘disposal 
tribunal” must finally in the United States come up against fundamental political if not 
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constitutional concepts, as undoubtedly it would against the vaguer “rights”; in other 
common-law jurisdictions; and the prisoner would claim—and we feel would be ulti- 
mately granted—the privilege of rearguing the case before the tribunal, of meeting 
lawyer with lawyer, doctor or psychiatrist with doctor or psychiatrist, social expert 
with social expert—and so on ad infinitum or perhaps ad nauseam. Doctors and 
psychiatrists have a distinct place as witnesses, and with some changes in the rules of 
evidence their value could be vastly increased; and they have an undoubted worth in 
relation to a situation where there are questions concerning the prisoner's mental state. 
We have already proved their worth in Ontario (see 2 University of Toronto Law Journal 
(1937), at pp. 103). Social experts, however, are quite another thing. We have every 
hope that sociology will eventually develop into something useful in this connexion; but at 
present we fear that there are as many sociologies and indeed psychologies as there are 
“‘experts’’ in these fields—for the present, then, non cum talibus auxiliis. 

Hope lies most emphatically in the argument that improvement must in truth 
come from the judiciary itself, especially in the provision of adequate rules of court and 
of procedure. There can be little doubt that in common-law jurisdictions outside the 
United States the power to make rules of court and the objective strength with which 
they are enforced have done much of benefit for criminal administration. But there 
are deeper aids: public opinion reacting on police forces and prosecuting counsel; a 
large finality in proceedings, with precise and definite rules for appeal; a strong, non- 
partizan and non-political bench; an incorruptible police and detective system; a stern 
application of the law; and a citizenship which will not tolerate abuse. Apart from 
these, or at least from a general approach to them, institutional changes have proved 
worthless. We want less ‘‘experts’’, less ‘‘extra-legal”’ controls, until we have exhausted 
the social benefits which can come from our own criminal procedure. When a state 
has reached a position of confidence and trust in this, it is then time—and we submit 
only then—to seek at large the crime behind the criminal, the man behind the prisoner. 
We yield the duty of society to him; but we must not forget his to society. When we 
are satisfied that we have clean hands in the latter connexion—clean in all respects— 
then only is it safe to step out into more complex activities, which indeed must achieve a 
greater certainty in possible application if they are to be of assistance. 

We do not wish to give the impression that we are not as other men, and we would 
have no part in those invidious comparisons, which, proceeding from ignorance and 
sentiment, too often pass muster in the marts of men. Rather we would see in crime a 
world-wide challenge to law and we would pool our own experience—with its failures 
indeed—with those of such distinguished workers. No one interested in the problems 
which belong to civilization can neglect this volume which far transcends material 
drawn from Boston and Massachusetts. It is a first-class social document, expert, 
unbiassed, clear, and practical, and is thus more than an outstanding contribution to the 
valuable series to which it belongs. 

W. P. M. KENNEDY 
Law Building, University of Toronto. 


Principles of Contract: A Treatise on the General Principles Concerning the 
Validity of Agreements in the Law of England. By the Hon. Sir F. 
PoLtock. Ed.10. London: Stevens and Sons. 1936. Pp. Ixiv, 
762. (£1 10s.) 


The publication in 1936 of this latest edition served to mark the sixtieth anniversary 
of Sir Frederick Pollock's great treatise on the law of contracts. Like his volume on 
torts, it has delighted several generations of students of the common law, not only by 
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its simplifying analysis and practical good sense, but by the pungent, yet scholarly 
style, and the attractive literary flavour of its presentation. To the beginner, whose 
zest for the subject is easily oppressed by the aridity of sober technical argument, these 
qualities afford a happy stimulus to study. Moreover, there is a healthy realism 
about Pollock's discussions which constantly advert to the effect of the law in every-day 
practice. He shows us the law always, not as a set of theories for use in mental gym- 
nastics, but as a vivid picture of the life of the community, an approach to the study 
of human nature in all its curious manifestations. Like Maitland, he had ‘‘the power 
of making dry bones live’’—a rare and precious gift for any jurist. 

The first line of the preface states that ‘‘no great novelty will be found in the present 
edition”. The arrangement of the subject corresponds almost exactly to that of its 
predecessors, and the author’s views upon all points of importance appear to remain 
unchanged. The well-known line of ‘‘ticket cases’ (in which a person buying a railway 
ticket is usually held to have thereby accepted a contract of carriage subject to all 
conditions printed or referred to on the ticket) has been incorporated in a new section 
entitled ‘‘acceptance of conditions annexed by reference”’ (p. 47). The author does not 
share Professor J. D. I. Hughes’s view that these decisions depend upon ‘‘the con- 
structive acceptance of an uncommunicated offer’’ (see 47 Law Quarterly Review (1931), 
at pp. 459 ff.), but concludes that ‘“‘there is of course no ground for attributing any 
magical operation to the delivery of a ticket; we have only to apply the elementary 
rules of offer and acceptance”. Upon which Professor Williston makes the interesting 
observation that ‘‘American writers would doubtless mainly classify these duties as 
relational and imposed by law irrespective of assent, rather than endeavour to treat 
them under the heading of contracts’’ (46 Yale Law Journal (1936), at p. 364). 

The puzzling case of Phillips v. Brooks ({1919] 2 K. B. 243), where a shop-keeper 
was held to have validly contracted with a customer present to his senses, although the 
latter pretended to be a well-known man of means, has retained a very dubious and 
unstable authority since the decision of Lake v. Simmons ({1927] A. C. 487) by the house 
of lords. The inconsistencies between the “‘sight and hearing doctrine” of Phillips v. 
Brooks and the reasoning of the law lords have been cogently urged by Professor C. K. 
Allen, with whose conclusions the author agrees, albeit in a footnote (p. 472). It is 
unfortunate that he did not see fit to expatiate further on this tantalizing problem in 
mistake as to the identity of a contracting party. 

The important decision of the house of lords in Bell v. Lever Bros. Ltd. ({1932] 
A. C. 161) receives careful consideration and analysis so far as the actual conclusions 
reached upon the particular facts are concerned (p. 496). With those conclusions the 
author disagrees, adopting the views of Professor H. C. Gutheridge (48 Law Quarterly 
Review (1932), at pp. 148 ff.). It will be recalled that the law lords, by a bare majority 
of three to two, reversed the unanimous ruling of the court of appeal which had con- 
firmed the judgment of Wright J. (now Lord Wright). Nothing at all is said, however, 
of the brilliant and suggestive opinion delivered by Lord Atkin, assimilating mutual 
mistake regarding fundamental facts to the frustration doctrine. The close relation 
between these topics, conventionally treated in English texts as totally unrelated, had 
already been pointed out by Professor Williston in a review of the ninth edition of this 
work (35 Harvard Law Review (1921), at pp. 220 ff.).. The author would seem to have 
considered the idea to be of small importance. 

Courts have, of recent years, shown a tendency, both in England and the United 
States, to confer rights upon third party beneficiaries, despite the doctrine of Tweddle v. 
Atkinson ((1861) 1 B. & S. 393), by applying the concept of a trust of which the bene- 
ficiary is the cestut (see an article by Professor H. L. Corbin in 46 Law Quarterly Review 
(1930), at pp. 12 ff.). Perhaps this new doctrine may be regarded more appropriately 
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as matter for a book on trusts; but in view of its practical importance as a legal by- 
product of the contract, it is surprising to find that the author has made so little of it. 
Two of the older authorities have been analysed (p. 209), but an important recent 
decision in which the court of appeal allowed a beneficiary to enforce rights acquired 
under a sealed instrument to which he was not a party, has been relegated to a footnote 
(Harmer v. Armstrong, {1934] 1 Ch. 65.). See comments by D. W. L. in 50 Law 
Quarterly Review (1934), at pp. 161 ff., and by the reviewer in 1 University of Toronto 
Law Journal (1935), at pp. 180 ff. 

It is, of course, common knowledge among students of contract that Sir Frederick 
Pollock disagreed with much of the learning of the leading authorities on this con- 
tinent. For instance, the problem of when an offer for a unilateral contract has been 
accepted, which Canadian and American students are usually invited to consider, is 
dismissed, in this as in earlier editions, as a ‘speculative question”’, a ‘‘too clever doubt’’. 
And in the preface to his ninth edition the author wrote ‘‘learned Americans are still 
engaged from time to time in valiant efforts to reduce the common-law rules of contract 
and the doctrine of consideration in particular to strict logical consistency. That 
quest is, in my humble judgment, misconceived. Legal rules exist not for their own 
sake but to further justice and convenience; dialectic is the servant of their purpose, 
not their master.’’ In a similar vein the present preface announces that little mention 
will be found of the American Law Institute’s Restatement of the Law of Contract, 
because ‘‘a critical digest of this kind is remote from the needs of English lawyers’. 
Sir Frederick believed that the formulative procedure of the institute did not make 
adequate provision for an impartial criticism and testing of the Restatements, and that 
the determination to publish them without any citation of supporting authorities had 
robbed them of much of their value (47 Harvard Law Review (1933), at pp. 363 ff.). 
Moreover, his criticisms have met with some sympathy on this continent (see H. E. 
Yntema, ‘“The Restatement of the Law of Conflict of Laws’ in 36 Columbia Law Revieu 
(1936), at pp. 194 ff.). Notwithstanding these defects there can be no doubt, for reasons 
which have been well explained (see C. A. Wright, ‘‘The Restatement of Contracts and 
Agency” in 1 University of Toronto Law Journal (1935), at pp. 17 ff.) that English 
and Canadian lawyers would find much interesting material in the Contracts Restate- 
ment. But the condensed form in which that work has been cast, combined with its 
novel terminology, renders it somewhat strong nutriment for the casual reader; it 
really requires interpretation and explanation by someone familiar with the American 
literature and cases. One cannot help regretting that Sir Frederick Pollock, who has 
done so much to clarify the law of contracts, did not undertake the performance of this 
task. 


M. HANCOCK 
Law Building, University of Toronto. 


Les Conflits des lois en matiére d’obligations contractuelles, selon la juris- 
prudence et la doctrine aux Etats-Unis. Par R. JEANPRETRE. Lyon, 
France: Bosc Fréres. Paris: Librairie Générale de Droit et de 
Jurisprudence. 1936. Pp. 208. 


The precise issue here is the force of the doctrine of presumed intention of con- 
tracting parties (/’autonomie de la volonté), in determining the proper law of a contract; 
particularly when the contract is made in one jurisdiction and is to be performed in 
another. M. Jeanprétre notes the numerous decisions and opinions revolving in all 
their dissonant and complex forms about the question. But by dissecting away al! 
surplus material he keeps his main point in view and gives in sequence, (i) the historical 
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origin of the American rules, (ii) the rules of positive law, (iii) the modern doctrine, 
and (iv) a critical study of influential and often contradictory groups of decisions. 

Our rule in Quebec which rests upon Dumoulin’s doctrine consecrates the presumed 
intention of parties, though a presumption juris tantum favours the lex loci contractus. 
The Anglo-American rule is drawn from Huber, the seventeenth-century Dutch jurist 
who gave ten pages of his Praelectiones to the conflict of laws, but at whose feet sat 
English and Scottish students who brought his doctrines home with them. The vague- 
ness of his rule is its greatest fault. He rejects the dex loci contractus when the contract 
is made in one place and is to be performed in another; but whether he meant that the 
lex loci solutionis is to apply de facto, or because the parties are presumed to have 
intended it to apply, is left in doubt. 

The first relevant English case was Robinson v. Bland, (1760) 2 Burr. 1077; 1. W. 
Bl. 234, 256. Lord Mansfield read Huber to mean that the parties must be presumed 
to have intended the /ex loci solutionis. The particular contract having been made in 
France to be performed in England, the lex loci contractus was excluded juris et de jure. 
American decisions of the early nineteenth century, while relying on Huber and on 
Robinson v. Bland, are by no means unanimous whether the /ex loci contractus is the 
general rule and the /ex loci solutionis the exception, or whether the reverse is the case; 
yet, while insisting that the intention of parties is the test, the intention is directed to 
the lex loci solutionis—in which event the intention becomes of minimal importance. 

Story, writing in 1834, treats the lex loci solutionis as an exception to the general 
rule of the lex loct contractus; though, rightly viewed, neither is an exception to the other. 
Since then, an accumulated mass of contradictory decisions within the several states 
has developed a “‘terrifying’’ conflict of authority. Beale and Lorenzen, Goodrich, 
Greene, and McClintock have tried to produce an acceptable rule, but among them 
are several distinct schools. The view of Beale has found acceptance in the Restatement 
of the Conflict of Laws by the American Law Institute. 

The Restatement proposes that the validity of a contract (capacity, form, intrinsic 
validity) shall be governed by the lex loci contractus; and its execution by the lex loci 
solutionis. This formula is simple, clear, and practical. It has yet to find acceptance 
in the courts. It is as rigid as the system of intention is fluid. But it is an excellent 
rule-of-thumb by which lawyers may guide their clients, and courts avoid hair-splitting. 

M. Jeanprétre’s book is an example of the clear thinking and acute analysis which 
all the world associates with the work of French jurisconsults. In fixing and staying 
within the boundaries of his topic, and developing it by close argument and exposition 
to its announced conclusion, he has clarified the nature of the problem which the 
Restatement seeks to solve. 


WALTER S. JOHNSON 
Montreal. 


La Conception du droit international privé d’aprés la doctrine et la pratique 
au Canada. Par E. FABRE-SURVEYER. (Extrait du Recueil des 
Cours.) (Académie de Droit International établie avec le con- 
cours de la Dotation Carnegie pour la Paix internationale.) Paris: 
Librairie du Recueil Sirey. 1936. Pp. 106. 

These five lectures, dealing with conflicts of law in Canada relating to domicile, 
marriage, proof of foreign law, foreign judgments, and aliens, were the author's con- 


tribution to the proceedings of the Academy of Comparative Law at The Hague in the 
summer of 1935. Designed, as he intimates, to give foreign jurists an apercu of accepted 
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rules, the lectures amply fulfil their purpose by reason of their clarity and simplicity 
and their reference to leading cases and authorities. Within the narrow limits of this 
notice it is impossible to do justice to the author's treatment of his five special topics. 
But two may be specially remarked. 

Continental, and particularly French, students among the lecturer's audience must 
have been struck by his explanation why, in the British empire, e.g., as distinct from 
France, domicile and not nationality is the criterion of status and capacity. French 
theoretical writers freely criticize the English rule as archaic and illiberal. Were all 
other countries as unified in race and in law as is France, the criticism might be valid. 
But the private law of the empire is as varied as the countries of which it is composed. 
The civil capacity of a British citizen in Burma is not that of a British citizen in Quebec. 
A British citizen living in Canada is not domiciled in ‘‘Canada”’, but somewhere in one 
of its nine provinces. If he lives in Quebec and brings suit in France, French courts 
must view his status and capacity by Quebec law—that portion of the body of law 
within Canada with which this national has the most direct connexion. 

The chapter on marriage is of particular interest. The ruling decision in Berthiaume 
v. Dastous, [1930] A.C. 79, held that the rule locus regit actum is imperative in the case 
of marriage; that the formalities of the lex loci celebrationis must be observed on pain of 
nullity. Persons domiciled in Quebec were married in France in a form insufficient 
there though valid in Quebec. Judge Surveyer says this judgment assimilated Quebec 
law to that of England, and he questions ‘‘le principe contestable que la régle locus regit 
actum est obligatoire en matiére de mariage”. In view of Ross v. Ross, (1894) 25 
S.C.R. 307, the doubt is permissible, though it was fully argued and considered in 
Berthiaume v. Dastous. And the value of a uniform rule throughout Canada strongly 
supports the decision. 

It is difficult, however, to follow the further suggestion that the privy council 
might have avoided this result in a case from Quebec, by holding that as the action in 
France was dismissed it could not (on the authority of Law v. Hansen, (1895) 25 S.C.R. 
69) be renewed in Quebec. But in Law v. Hansen the original court had jurisdiction 
to dispose of the dispute. In the Berthiaume Case, French courts held they had no 
jurisdiction and referred the parties to the court of their Quebec domicile. The dis- 
tinction seems a valid one. 

Frequent references to papers delivered at The Hague by continental authorities 
and gathered in the Recueil des Cours de l' Académie add to the usefulness of the learned 
judge's addresses. 

WALTER S. JOHNSON 
Montreal 


Le Droit chinois: Conception et évolution: Institutions législatives et judt1- 
claires; Science et enseignement. Par J. EscARRA. Paris: Librairie 
du Recueil Sirey. 1936. Pp. xii, 562. 

Professor Escarra has the widest possible canvas, and he has painted his picture 
with firm, bold strokes. There was a great need for this book, and Professor Escarra 
is excellently equipped to write it, for he knows as much, or more, than any foreigner, 
concerning legal reform and modern legal education in China, and this book owes its 
inception in part to the fact that the Chinese ministry of education, as well as the 
institute for intellectual co-operation of the league of nations, invited the author to 
report upon the present state of legal instruction in China. Professor Escarra seized 
his opportunity, and the present book is a picture of a living system, with sufficient 
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discussion of Chinese civilization, and its effects upon the law of the past, to place the 
whole in proper perspective. He has been reproached in one or two places for not 
relating his work more closely to the social revolution which is taking place at present 
in China, but no lawyer could make such a criticism. It is doubtful whether such a 
study would have added anything of value to this book, for the time has not yet come 
to speak of those changes, which will go a good deal deeper in the near future than they 
do at present; and the undertaking would certainly have enlarged the book to unwieldy 
size; perhaps also it would have disturbed the balance which the author has so carefully 
preserved, 

No other European writer has so far possessed the equipment to set out the way 
in which the Chinese spirit has from age to age expressed itself in terms of law, and 
though Professor Escarra writes with profound appreciation of what has been achieved, 
both in the past and to-day, he is no blind critic. He complains, for example, that the 
Chinese are in danger of repeating the error which the Japanese made a generation ago, 
in cutting themselves off too completely from their legal past. In this respect, the 
latest Chinese codes are to some extent reassuring. There is a disposition to turn back 
to the imperial codes for guidance; but there is also a good deal of doctrinaire legislation 
in conformity with a political philosophy which can scarcely be more than a transient 
thing, and which, in addition, does not strike any responsive chord in the hearts of the 
vast majority of the Chinese. In consequence, important parts of the recent civil 
code are still a dead letter. This may be only another way of saying that China is still 
evolving towards social and political stability, but it is a fact of extreme importance 
nevertheless. The present codes would have seemed strange documents to the first 
Chinese law reformers thirty years ago. Thirty years is a brief interval in the history 
of a legal system. Perhaps a century hence the present codes will seem equally strange 
to the Chinese law student of that day—no more than a milestone on the path of legal 
progress. Predictions are always hazardous, but the reviewer is tempted to suggest 
that the form which Chinese law will ultimately assume will owe less to contemporary 
‘‘western”’ political thought than these codes do. Chinese civilization is proverbial 
for its tenacity, and its resistance to foreign inroads. For the moment China's intellec- 
tual “‘great wall’’ has been broken down, but it will be rebuilt, even though some legacy 
of the invader remains within its confines. 

No doubt the foreign lawyer will read with the greatest interest what Professor 
Escarra has to say of present-day legal education in China. As is not uncommon with 
oriental civilizations in the grip of western influence, there has been much indiscriminate 
copying, and the student has been compelled to learn much for its own sake, and not 
for its ultimate value. That is not a purely Chinese fault, but it exists there on the 
grand scale, and Professor Escarra is much troubled by it. He also sounds a note of 
warning concerning the number and miscellaneous character of large institutions 
devoted to legal instruction in China. Those directly or indirectly under government 
control conform to certain minimum standards. Others, to use the polite Japanese 
phrase, are ‘‘not so good"’. Again, this is undoubtedly a temporary phase, especially 
in China, where cultural traditions are high, but it is time the problem was boldly 
faced. The present government is doing much, but there is a great deal to be done. 
The future of China rests very largely upon the integrity and enlightenment of the new 
race of officials and lawyers who are being produced, and there should be no hesitation 
in scrapping those aspirants who fail to reach a certain standard. Many curricula 
give the impression that an encyclopedic knowledge is aimed at, rather than a dis- 
ciplined thought. Fewer subjects of study, and more extended reading would seem 
to be ideals towards which modern Chinese legal instruction should aim. 

Notwithstanding these, and other criticisms, however, the book leaves one with 


13 

























422 Tue University oF Toronto Law JOURNAL 


the impression of prodigious achievement. Thirty years ago, modern Chinese law 
and a coherent system of legal education did not exist. Professor Escarra’s book is, in 
itself, tribute to the vast extent of China’s achievement and the sincerity of purpose 
of those who are guiding it through a period of uncertainty in law, as well as in politics. 

G. W. KEETON 
University College, University of London. 





Des Contrats d’aprés la récente codification privée faite aux Etats-Unis: 
Etude comparée de droit américain et de droit frangais. Par G. 
Mapray. Paris: Librairie Générale de Droit et de Jurisprudence. 
1936. Pp. 310. 


Le “restatement” du droit, entrepris aux Etats-Unis par l’'American Law Institute 
n'a pas seulement le mérite d’offrir des principes directeurs au juge américain et d’étre 
le premier pas vers la simplification du droit interne. Reflet fidéle du droit existant, il 
permet de confronter le droit américain avec les législations étrangéres. C’est une 
étude comparative du “restatement” du droit des contrats, publié en 1932, et du droit 
francais qui est présentée par M. Madray. 

L’auteur s’attache a préciser, dans une premiére partie, les solutions de ce ‘‘re- 
statement”, qu’il dégage en étudiant successivement: la formation du contrat, l'exécu- 
tion du contrat, la transmission des droits et des obligations qui naissent du contrat, 
les modalités du contrat, l’extinction du contrat. M. Madray est ainsi amené & 
constater que le droit américain et le droit francais présentent de nombreux traits 
communs. Les solutions sont parfois identiques: |’auteur s’attache 4 démontrer qu’ il 
en est ainsi, par exemple, pour les régles relatives aux contrats par correspondance ou 
par téléphone, a la question du silence générateur d’obligations, a la rupture des contrats, 
a la cession des dettes, aux effets de la condition réalisée. Dans d’autres hypothéses, 
l’opposition est simplement apparente: le contrat pour autrui, le domaine d’application 
de la solidarité passive en sont des exemples frappants. Lorsque les solutions différent, 
on assiste 4 une tendance trés nette au rapprochement des deux systémes juridiques 
telle est la constatation qui s'impose aprés l'étude de la réticence, de la clause pénale, 
de l’exécution en nature des obligations. 

Dans une deuxiéme partie, l'auteur recherche quelle est la raison d’étre du rap- 
prochement des deux techniques juridiques francaise et américaine: les solutions sont 
gouvernées par des principes identiques. Le “‘restatement’’ a voulu adopter la théorie 
dite de la déclaration de volonté; mais en réalité il a accordé une trés large place a la 
volonté réelle. Le “restatement” invoque souvent l'autorité de la régle morale; mais 
le droit francais lui-méme reconnait |'influence de la morale dans le cadre du contrat. 
Enfin le “‘restatement’’ donne au juge les pouvoirs les plus étendus; mais le droit 
francais moderne ne se caractérise-t-il pas par l'extension des pouvoirs du juge? Cette 
identité de principes juridiques constitue pour M. Madray la preuve manifeste que la 
distance qui sépare le droit américain du droit frangais tient beaucoup plus a la forme 
qu’au fond. 





Le bref résumé qui vient d’étre présenté du livre de M. Madray permet de voir 
qu'on se trouve en face d’une des études les plus substantielles qui aient été publiées en 
France sur le droit des Etats-Unis. Les études de ce genre sont malheureusement trop 
rares, surtout en raison des difficultés de documentation. I faut souhaiter que d'autres 
chercheurs suivent l’exemple de M. Madray et permettent ainsi aux juristes de langue 
frangaise de mieux connaitre un systéme juridique qui, bien qu'étroitement apparenté 
au droit anglais, présente nombre de caractéres originaux. 





: ; , ‘ EAN ESCARR 
Faculté de Droit de Paris. JEA a 
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Traité théorique et pratique de la fiducie ou trust du droit civil dans la pro- 
vince de Québec. Par M. FARIBAULT. Montréal: Wilson et La- 
fleur. 1936. Pp. vi, 459. 


L’auteur avait déja présenté a l'Université de Montréal une thése de doctorat sur 
le méme sujet, et cette thése (que j’avais eu l’avantage de lire en manuscrit) est devenue 
un volume de plus de quatre cents pages. A la demande de M. Kennedy, il m’échoit 
maintenant d’en faire une appréciation qui devra nécessairement ¢tre courte. Cela ne 
pourra pas d’ailleurs faire obstacle 4 la publication, plus tard, d’une étude un peu 
approfondie de ce livre, car c’est notre premier traité spécial sur ce sujet, et les vues 
que M® Faribault exprime ne manquent pas d’originalité. J'espére, je compte méme, 
que le sujet tentera un de nos jeunes juristes. 

La division que M® Faribault fait de son sujet est logique. Une premicre partie 
est historique et pose une question qui n'est pas d'une solution facile: quelle est pré 
cisément l’origine de la fiducie qui fait partie maintenant de notre Code civil, aprés 
avoir été décrétée par la Législature de Québec comme loi spéciale il y a prés de soixante 
ans? L’opinion la plus partagée aujourd'hui semble étre que l’auteur de la loi de 1879 
songeait 4 la fiducie anglaise, ce qui ne veut pas dire qu'il voulfit incorporer cette 
derniére telle quelle dans la partie la plus frangaise et le plus vieux droit, probablement, 
de notre Code civil. M® Faribault, d’ailleurs, n’admet pas cette filiation, et pour moi 
la question a peu d'importance pratique, car personne ne prétend chez nous que nous 
devions recourir 4 la jurisprudence anglaise pour expliquer la fiducie de notre droit. 
Je crois moi-méme qu’ il y eut une part de hasard dans |'introduction et la formation de 
la fiducie en Angleterre. J'ai déja émis l’avis que, comme en Angleterre, le fiduciaire 
de la Province de Québec est investi, pendant la fiducie, du titre de propriétaire du 
patrimoine fiduciaire, mais cette conclusion méme est théorique plutét que d'une 
importance pratique, car les pouvoirs du fiduciaire ont été soigneusement définis par 
le législateur. 

Une question d'une portée notablement plus considérable est celle que M®° Faribault 
discute dans la deuxiéme partie de son livre consacrée 4 expliquer la nature de la fiducie. 
Il adopte une théorie absolument nouvelle et il s’en est imprégné au point qu’on en 
trouve des traces dans toutes les parties du volume. 

Il s'agit de la théorte de l'institution dont l'initiateur en France fut M. Georges 
Renard dans son livre portant ce titre méme, publié par Sirey, Paris, 1930. L’institu- 
tion qu’on envisage parait étre plutét un nom, et un nom générique, qu'une chose 
concréte. M® Faribault (p. 116) cite la définition qu’en donne M. Renard lui-méme 
“L’institution n’est pas autre chose qu'une idée détachée, émancipée de la personne de 
celui ou de ceux qui l’ont congue, et intégrée dans un aménagement de voies et 
moyens apte a en prolonger la réalisation et éventuellement 4 en pérenniser le dévelop- 
pement."’ Peut-on se figurer une telle définition se placant dans un code de lois? 

M® Faribault (eod. loc.) observe qu’on dirait plutét qu’une institution ‘‘c’est un 
groupement d’individus assujettis 4 un ordre dont la raison d’étre est l’obtention d’une 
fin par les mémes moyens fondamentaux’’. Une telle définition pourrait peut-étre 
valoir pour une association, mais alors pourquoi ne pas se servir de ce dernier mot? 

Voyons les exemples d’institutions donnés par les partisans de cette théorie: 
l’Académie frangaise, les semaines sociales, le jury criminel, le pourboire (M. Cuche, 
cité par M® Faribault, p. 106). Je suggérerais encore le mariage, la famille, la com- 
munauté de biens entre époux, car je ne nie pas l’existence du mot institution, ce mot 
étant aussi vieux que la langue francaise, mais je dis que c’est un terme générique, une 
abstraction sans précision juridique; ce n'est pas, dans son sens si général, une chose 


ou une personne. I! faut, le plus souvent, l'accompagner d'une épithéte pour I’indivi 
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dualiser. Ainsi on dit, dans notre droit, ‘‘institution d’héritier’’, et au méme sens 
“institution contractuelle’’, pour indiquer le contrat par lequel |’héritier est institué. 

Je ne vois donc pas comment la nouvelle théorie puisse nous éclairer sur la nature 
de la fiducie. M® Faribault est, cependant, d’un avis contraire, car il définit ainsi la 
fiducie (p. 148): ‘‘La fiducie est une institution reconnue par la loi et créée par la 
volonté unilatérale d'un donateur ou d'un testateur, aux fins de soumettre une libéralité 
permise a une idée directrice de protection ou de permanence, grace 4 une administra- 
tion indépendante, autoritaire et éclairée des biens qui en font l'objet.” 

Me sera-t-il permis de citer et d’adopter moi-méme l'article 98la du Code qui 
vaut une définition: ‘“Toute personne capable de disposer librement de ses biens, peut 
transporter des propriétés mobiliéres ou immobiliéres a des fiduciaires, par donation ou 
par testament, pour le bénéfice des personnes en faveur de qui elle peut faire valablement 
des donations ou des legs’’? 

Je n'ai pas besoin, pour comprendre cette disposition, de la théorie de I'institution, 
que mon distingué confrére M© Antonio Perrault rejette absolument dans son récent 
Traité de Droit Commercial, tome II, a p. 617, et aucun des commentateurs du Code 
civil francais, que je sache, n'a accepté cette nouvelle conception. II n'est pas a prévoir 
que nos tribunaux se montrent plus accueillants. 

Enfin, si cette théorie de l'institution a des bases vraiment juridiques, j’ai peine a 
comprendre qu'on ne l’ait découverte qu’en l’an de grace 1930. 

La troisiéme partie de l’ouvrage de M® Faribault, ‘‘La fiducie et la pratique”, 
est celle qui présente la plus grande utilité, et elle forme les deux tiers du volume. Je 
ne me propose pas de discuter les solutions particuliéres qu'elle renferme, elles paraissent 
épuiser le sujet. Au moins l'une d’elles (p. 188) est donnée comme conséquence de la 
théorie de l’institution. Peut-étre pourrais-je ajouter que je ne vois pas, comme M* 
Faribault, une étroite corrélation entre la fiducie d'une part et la substitution et la 
défense d’aliéner d'autre part. Je ne suis pas éloigné de penser que notre loi de fiducie 
de 1879 est née d'une pensée de réaction contre la substitution et la défense d’aliéner. 
Notre fiducie du reste a des régles qui lui sont propres, elle se fonde, sans doute, sur une 
donation ou un testament valides et intervenus entre des personnes capables de donner 
ou de recevoir, mais le législateur canadien l'a organisée comme une chose 4a part. 

L'espace m’étant compté pour cette appréciation du livre de M® Faribault, je suis 
contraint 4 me borner a ces indications trés sommaires. Abstraction faite de la théorie 
de l’institution, au sujet de laquelle je me suis exprimé en toute franchise, je crois que 
ce nouvel ouvrage comble une lacune dans notre littérature légale. M®° Faribault fait 
une revue complete de la jurisprudence qui est beaucoup plus abondante que lors de la 
publication de mon volume cing, il y a trente-six ans. Il a profité du récent com- 
mentaire de M* Billette dans le tome ler de son traité des donations et des testaments. 
Sans aucun doute son ouvrage dans sa partie didactique sera souvent cité devant les 

tribunaux qu'il guidera dans les espéces qui se soulévent trés souvent de nos jours. 

Je ne veux pas oublier qu’en dédiant son livre A ses ancétres, M® Faribault a pu 
offrir un filial hommage 4a six générations en ligne directe d'hommes de loi. Le fait 
vaut bien qu'on le souligne, car il n'est pas banal. C'est un héritage de science légale 
dont M® Marcel Faribault peut trés bien se faire gloire. D’ailleurs il ne déroge pas, et 
son traité de la fiducie le prouve brillamment. 


P. B. MIGNAULT 
Montréal. 
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La Faillite en droit Anglo-Saxon: Etude de législation et de jurisprudence 
faite dans le cadre de la loi anglaise de 1914. Par C. del MARMOL. 
Préfaces de E. LAMBERT et B. A. WortTLEy. (Bibliothéque de 
l'Institut de Droit Comparé de Lyon, série centrale, tome 42.) 
Paris: Librairie Générale de Droit et de Jurisprudence. 1936. 
Pp. xxx, 440. (40 frs.) 


Ce volume, qui est le tome XLII de la Bibliothéque de I'Institut de droit comparé 
de Lyon, série centrale, envisage la faillite en droit anglo-saxon, et contient une étude 
trés poussée de la loi de faillite anglaise de 1914, avec comparaison, chapitre par 
chapitre, des dispositions de cette loi avec la loi de faillite fédérale des Etats-Unis. 
Il y a aussi une mention assez sommaire de la loi de faillite canadienne de 1919. 

La juridiction universelle et exclusive en mati¢re de banqueroute du Parlement du 
Royaume-Uni ne souffre bien entendu aucun doute. Celle du Congrés des Etats-Unis 
se fonde sur la Constitution de ce grand pays telle qu'interprétée—la remarque est 
d’importance—par quelques décisions de la Cour supréme des Etats-Unis. Enfin la 
juridiction exclusive sur la faillite appartient chez nous au Parlement canadien aux 
termes de l’Acte de |’Amérique Britannique du Nord, 1867. 

L’auteur commence par une esquisse historique de la réglementation de la faillite 
en Angleterre en partant de la législation sous Henri VIII en 1543, et de la loi plus 
importante qui fut promulguée en 1571, sous Elizabeth. On a recours encore aujourd’- 
hui a cette derniére législation dans les pays de la common law quand il s'agit d’attaquer 
les contrats faits en fraude des créanciers. 

Puis M. Charley del Marmol signale quelques lois plus récentes, par exemple celle 
sous Anne, en 1705, dont le principal but fut de permettre au failli d’obtenir sa décharge. 
Il faut, cependant, descendre jusqu’en 1849 pour trouver une codification des lois 
particuliéres antérieures: The Bankruptcy Law Consolidation Act, 12-13 Vict., c. 106. 
On reprit le sujet en 1869 avec la loi 32-33 Vict., c. 71, qui, dit l’auteur, constituait 
dans l'ensemble la premiére loi offrant un systéme complet de réglementation de la 
faillite. Elle ne donna pas pleine satisfaction, toutefois, et ce n'est qu’en 1914 que les 
différentes tentatives aboutirent a une loi de faillite vraiment moderne: The Bankruptcy 
Act, 1914, 4et 5 Geo. V, c. 59, qu’accompagnaient diverses mesures auxiliaires. La loi 
de 1914, bien que fréquemment amendée, est encore en vigueur en Angleterre. II est 
évident que dans une courte notice, je ne puis rendre justice a l’exposé historique de 
M. Charley del Marmol; je dirai seulement que j’en conseille la lecture attentive. 

C'est surtout cette loi anglaise de 1914 que l'auteur étudie dans son livre. II en 
fait une analyse compléte dont |’intérét se trouve rehaussé pour nous par le fait que 
c'est cette loi qui fut le modéle de notre loi de faillite de 1919. 

Il convient d’ouvrir ici une paranthése pour dire que la rédaction d'une loi de 
faillite est rendue plus difficile au Canada, non par suite d'un conflit de juridiction entre 
le Dominion et les Provinces, mais bien plutét par suite de l’influence que les Provinces 
exercent au Parlement par l’entremise des députés qu’elles y envoient. 

On avait quelque peu méconnu cette influence au début, mais en 1923, sur des 
représentations venues principalement de la Province de Québec, on fit quelques 
concessions 4 notre droit provincial, surtout en ce qui concerne les hypothéques et le 
privilége du locateur. 

M. Charley del Marmol explique (p. 264) le droit de ‘‘disclaimer’’ que le ‘‘trustee”’ 
peut exercer en vertu de la loi anglaise de 1914, et qui a pu paraitre étrange aux juristes 
continentaux a qui son livre s'adresse. Ce droit fut reconnu quant aux baux par notre 
loi de faillite de 1919, art. 52, parag. 5, mais il disparut en 1923 par la nouvelle rédaction 
apportée a l'article 52, maintenant l'article 126 de la loi telle qu'elle existe aujourd'hui. 
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Je me contente de renvoyer a ce que l'auteur dit (p. 304) de la “‘discharge”’ (notre 
loi traduit ce mot dans la version frangaise par “‘libération’’) du débiteur failli. II 
constate que la décharge pure et simple, en Angleterre, est trés difficile 4 obtenir; aux 
Etats-Unis, au contraire, ‘‘dans 98 pour cent des faillites non commerciales, et dans 
99.5 pour cent des faillites commerciales la décharge pure et simple avec effet immeédiat 
est accordée en justice’. II serait intéressant de connaitre la statistique du Canada a 
cet égard. J'imagine que la proportion peut varier de province en province. 

Je viens de rapporter une observation statistique de M. Charley del Marmol. 
De semblables observations abondent dans son livre et c'est bien l’intérét que cet 
ouvrage offre pour nous. Peut-étre me permettra-t-on de recommander a l’attention 
des spécialistes les chiffres que l'auteur publie quand il en vient a étudier les résultats 
pratiques de la législation de faillite en Angleterre et aux Etats-Unis (p. 407 et suiv.). 
Ces observations sont trés utiles car le chercheur souvent perd un temps précieux 
avant de les trouver dans les publications officielles. M. Charley del Marmol fait la 
remarque suivante a la page 408: “‘les dividendes distribués sont généralement supé- 
rieurs dans la procédure par arrangements privés. Dans les faillites administrées 
jusqu’au bout par le séquestre officiel, le nombre des cas ou il n'y a pas de dividendes 
est relativement élevé.’’ Il ajoute: “‘il est avéré que ce sont les petites faillites qui 
donnent le moins de dividendes.” 

Je ne puis analyser avec plus de détails l’'ouvrage de M. Charley del Marmol qui 
est d’une lecture trés agréable. L'auteur posséde son sujet a fond. 

Il me reste a signaler la préface de M. Edouard Lambert, directeur de I'Institut de 
Droit comparé de Lyon. Ceux qui ont la bonne habitude de lire les préfaces gofiteront 
beaucoup les observations d'un juriste aussi compétent. C'est un trés utile commen- 
taire du livre. 

P. B. MIGNAULT 
Montréal. 


Cabinet Government. By W.1. JENNINGS. Cambridge: At the Univer- 
sity Press. [Toronto: The Macmillan Company of Canada.] 
1936. Pp. xii, 484. ($6.25) 

The British cabinet system offers a study all the more fascinating because of its 
uncertainty. Both the history and the working of that institution provide grounds for 
controversy not only on questions of interpretation, but even on questions of fact. 
Its salient characteristics, indeed, inevitably make for vagueness. Resting, as is so 
constantly emphasized, solely on convention, the cabinet enjoys a flexibility above all 
other elements in the constitution. It can change with changing conditions; it can 
and does adapt its nature and its practice to meet the demands of new circumstances. 
But, hedged with secrecy as its procedure is, such changes are often hidden from the 
world’s eye. Indeed, they are not always perceived even by those who are actually 
effecting them; and even when the adaptation is conscious and deliberate, there is still 
the possibility that it may be merely a device to meet an unusual situation rather than a 
settled practice which can be looked upon as one more convention of the constitution. 

To define and describe so fluctuating and obscure an institution is a task of no 
small magnitude. By undertaking it, Dr. Jennings has laid all students of constitu- 
tional development under a debt of profound gratitude. He has tried, in his own 
words, “to provide not only a more or less readable survey of this part of the Con- 
stitution, but also a work of reference’ (p. x). But where such an authority as 
Anson approaches the problem from the angle of constitutional law, Dr. Jennings treats 
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it from the point of view of a political scientist. He deals with the practical workings 
of the cabinet as an institution, with the political realities which determine its nature 
and its procedure, and with the historical development which has characterized the 
cabinet system during the past century. 

The result is an admirable summary of the cabinet system as it exists to-day. 
Dr. Jennings combines an impressive scholarship with a lively and incisive style to 
make this work one of absorbing interest. He has used most effectively the mass of 
new material available on the reign of Victoria and the growing body of information 
on the constitutional crises under Edward VII and at the opening of the reign of 
George V. Beyond that he recognizes that accurate knowledge is almost impossible, 
and he treats more recent developments with due reservations. But even within those 
limits he is able to indicate the chief conventions which govern the cabinet system and 
the nature of the precedents upon which those conventions rest. 

The book, as he justly says in his preface, seeks to expound and not to criticize. 
But exposition in this case involves comments and conclusions; and those of Dr. 
Jennings are almost uniformly shrewd and realistic. He never loses sight of the fact 
that the conduct of his majesty’s government is determined less by legal obligations 
than by political realities; and in his discussion of the relation of the cabinet to the 
house of commons, to the party system, and ultimately to the electorate, he brings 
out clearly the dominant factors which have moulded the system of cabinet government 
as it exists to-day. 

This is even truer of his discussion of the relations between the cabinet and the 
crown. Here is a twilight zone whose area has steadily narrowed but whose bounds 
are still far from rigid. The efforts of Victoria to extend those bounds, and the tacit 
limitations which held her in check, afford a fascinating study of the operation of purely 
political sanctions in determining constitutional forms. Here, as on many another 
point, the parallel between this volume and Bagehot'’s classic study leaps to the mind— 
and that is in itself no mean compliment. 

There are occasional points open to question. I do not think that the author 
makes a complete case for his statement that “‘in short, conventions are not really very 
different from laws” (p. 5). I am not sure that he does not exaggerate the deferential 
atmosphere surrounding the monarch, or that, in view of recent events, it is so certain 
that ‘‘one cannot submit, with humble duty, that his Majesty is talking through his 
hat’’ (p. 260). He is perhaps too positive (as in his statement on p. 49) concerning 
the limitations on the king’s choice of a prime minister, since this depends almost 
wholly upon political circumstances. Above all, I doubt whether he gives full weight 
to the tendency for crises to become the rule rather than the exception, or to the 
tremendous change that would result from a breakdown of the two-party system. But 
these are only tentative queries on minor points, and in no way diminish the excellence 
of a volume that is likely to remain for a very considerable time the standard treatment 
of a difficult yet vitally important theme. 

EpGar MCcINNIS 
University of Toronto. 


The Law of Libel and Slander. Edited by W. V. BALL and P. BROWNE. 
2nd ed. London: Stevens and Sons. 1936. Pp. xxxvi, 229. 
(10s.) 

Master Valentine Ball delivered many vears ago, at the request of the faculty of 


law of the University of London, a series of lectures before the Institute of Journalists 
on which the first edition of this monograph was based. The new edition takes on an 
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added worth in that the distinguished authors have taken into consideration the needs 
of students and the profession. For those for whom it was first written it remains an 
admirable and reliable guide, and journalists will make no mistake of following its 
careful summary of the law. For the second group of readers it is perhaps the best 
introduction to the subject with which we are acquainted. Indeed, on questions of 
pleading it is first-class as we should expect from the learned master; while the section 
on contempt of court ought to constitute a real help to those who may be in difficulties 
in this connexion. The volume is up to date, with references to all the recent cases, 
including Sim v. Stretch, (1936) 52 T.L.R. 669, where Lord Atkin gave a new meaning 
to the word ‘“‘defamation”. Doubtless in a new edition reference will be made to 
Byrne v. Deane, {1937] 2 All. E.R. 204 (especially to the dissenting judgments), where 
it seems to be made clear that it is not defamatory to say of a man that he has given 
information of a crime to the police. Graham v. Roy, (1851) 13 Dunl. (Ct. of Sess.) 634, 
Winn v. Quillan, (1889) 2 F. (Ct. of Sess.) 322, and Mawe v. Piggott, (1869) I.R.4C.L. 54 
were referred to in the argument; and the law in the Byrne Case appears to be derived 
from the Mawe Case (referred to at p. 6), as the law in Scotland seems to differ. The 
learned authors do not refer to the Scots law. In addition, we hope to see reference 
to Rex v. Rule, [1937] 2 All E.R. 772, where the doctrine of privilege is extended to 
cover a situation where a constituent writes to his member of parliament on the conduct 
of a public official. The work is singularly accurate and comprehensive, although we 
do not entirely agree with the learned authors (p. 170) that a libel, in order to be 
criminal, must be likely to lead to a breach of the peace. As is said in the fifteenth 
edition of Kenny (Cambridge, 1936), ‘‘It is not, however, incumbent on the prosecution 
to prove that the libel would have been usually likely to provoke the wrath of the 
person defamed”. This seems soundly based on Rex v. Wicks, (1936) 52 T.L.R. 253; 
(1936) 25 C.A.R. 168. 

The book is addressed in some degree to journalists, and its acute views of the 
cases ought to bring forcibly to them the injustices which flow from the law as it exists 
to-day. The learned authors are entirely objective; but it is not impertinent to suggest 
that, with their high qualifications, they might at least widen their notes by references 
to existing criticisms of the law, in the hope that public opinion may be aroused in 
favour of reform. However all this may be, we warmly welcome a distinguished and 
scholarly monograph. 

W. P. M. K. 


The Commerce Clause under Marshall, Taney and Waite. By F. FRANK- 
FURTER. (The Weil Lectures on American Citizenship.) Chapel 
Hill: The University of North Carolina Press. 1937. Pp. [vi], 
114. ($1.00) 


In this group of essays Mr. Frankfurter evinces a catholic appreciation of the 
varying talents and points of view of the three chief justices under whom the commerce 
clause of the United States constitution was established in its negative aspect of a 
restraint on the states. Marshall is credited for guiding opinion toward nationalism; 
Taney for curbing the growth of judicial discretion and the rising power of corporate 
wealth; Waite for judicial self-restraint. Marshall and Taney are praised for high 
statesmanship in the constitutional field; Waite for true lawyership in the same depart- 
ment. We feel that there is some inconsistency in this approval of opposites, but not 
because Mr. Frankfurter is blind to facts. He sees all, values all, but finally prefers 
to praise. 
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We find here distinguished discussion of particular cases. This is especially true 
in the essay on Marshall, where the high point is the dissection of Gibbons v. Ogden, 
(9 Wheat. 1 [1824]). The falsity of Webster’s boast that he originated the reasoning 
of Marshall’s opinion therein is thoroughly demonstrated. The remaining case- 
discussion in this essay is nearly as able, with only a suspicion of over-valuing of dicta 
and exaggeration of Marshall's foresight. Taney’s judicial statesmanship is illustrated 
by discriminating excerpts from his dissents, and by emphasis on the Charles River 
Bridge Case, 11 Pet. 420 [1837] and Bank of Augusta v. Earle, 13 Pet. 519 [1840]. The 
examination of Waite’s opinions is largely aimed at removing the confusion caused by 
their ‘‘lack of artistic felicity’’ and by their inexplicit thought. Mr. Frankfurter does 
much to clear Taney from the imputation of pro-slavery sectionalism. We are less 
convinced, however, by his efforts to prove Waite a great judge. 

‘The robust English psychology of common sense whereby law is evolved case by 
case rather than by deduction from general principles, finds illusory application when 
the technique of adjudication of the common law is carried over to the statesmanship 
of constitutional decision.”” This language from the essay on Marshall is in despite of 
its general approval of his characteristic work which made “‘the Court collaborator with 
Congress” in determining policy. Yet Mr. Frankfurter quotes with approval Taney’s 
objection: ‘“‘A broad and undefinable discretion without any certain and safe rule to 
guide . . . appears to me more appropriately to belong to the Legislature than to the 
Judiciary” (Dissenting in Pennsylvania v. Wheeling Bridge Co., 13 How. 518 [1852}). 
This appreciation of conflicting points of view needs some co-ordination. 

The final essay closes with a statement of the central problems of American 
constitutional interpretation: the fixing of the scope (i) of the national authority, (ii) 
of that of the state, and (iii) of individual freedom. Upon the solution of these 
problems the learned author looks with a mystic and optimistic view, quoting J. B. 
Thayer: ‘‘In great exigencies . . . the littleness and looseness of men’s interpretation 
of the Constitution are revealed and this great instrument shows itself wiser and more 
far-looking than men had thought.”’ Impressive, if not convincing, is this faith. 

THEODORE W. CoUuSsENS 
Lafayette College, Easton, Pa. 


The History of Quasi-Contract in English Law. By R. M. JACKSON. 
(Cambridge Studies in English Legal History, ed. by H. D. Hazet- 
TINE.) Cambridge: At the University Press. [Toronto: The 
Macmillan Company of Canada.] 1936. Pp. xxxvi, 134. ($3.50) 


Mr. Jackson gives a concise, workmanlike account of arduous research upon very 
difficult material. The foundation is deeply laid in the sources, Year Books, and reports, 
which are cited on every page, and if there is as yet little superstructure, the omission 
is due to the author's sound instinct that at present it is more important to assemble 
and sift the materials than to build hastily. The monograph is, therefore, a cautious 
pioneer study which is the historical companion to the analytic essay in the seventh 
chapter of Professor Winfield’s Province of the Law of Tort. 

At the outset, every writer on legal history must choose between two points of 
view. He may take up the position of an historian who piaces himself in the past, and 
looks forward as the procession of legal history approaches modern times; or he may 
take up the position of a modern lawyer who begins with the existing scope and 
categories of the law and traces them backwards to their origin. Mr. Jackson discusses 
this problem on his first page, and elects the second alternative. We cannot help 
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feeling that the choice was unfortunate. One of his objects was to escape the ‘“‘dis- 
advantage” that contract and quasi-contract were categories unknown to medieval 
lawyers; but surely that is the most important single fact in the whole history of the 
topic. Until the last few generations our law, as Mr. Jackson remarks, was grouped 
round remedies rather than in analytic categories, which suggests that the thought 
which produced the law and the influences which moulded it are to be sought in the 
history of remedies—it might also suggest that there is a hidden anachronism in the 
striking dictum that ‘‘most quasi-contracts are contracts historically”’ (p. xxii). 


The book inevitably divides into two parts, the first being medieval, and the 
second dealing with the history after the rise of imdebitatus assumpsit. Each part is 
arranged under the headings into which quasi-contract is divided in Professor Jenks’s 
Digest of English Civil Law, but in the end the author finds it necessary to discuss the 
general nature of the action of account (in s. 15). This takes the form of a criticism 
of two rules laid down by Langdell (in Equity Jurisdiction, at p. 75), to the effect that a 
defendant is accountable for property that is not his, and that the plaintiff must be 
owner to demand an account. No doubt the rules are artificial; as Mr. Jackson shows, 
the first may compel us to regard ‘‘property’’ as hovering ghost-like between two 
persons who are both entitled to an account (e.g., where A gives to Bfor the use of 
C, B being accountable to both Aand C). This is bad enough; it becomes worse when 
later cases recognize that B may be a factor in the mercantile sense. Particularly, if 
B sells ostensibly as principal, can we say that A is owner of the money? And yet 
A is undoubtedly entitled to account. Mr. Jackson is excusably impatient of such 
discussions, but his protest against them is based upon the idea that the plaintiff in 
account does not demand goods or money, but merely an account. This is only partly 
true, for the writ charges the defendant with an account of “his” (the plaintiff's) 
property. Langdell was thus in line with tradition in interpreting the action as an 
assertion of the plaintiff's property. The really fundamental objection to such ratio- 
cination is that the forms of writs using the word “‘his’’ are much older than the attempt 
to think in terms of ‘‘property” and are an unsafe basis for such arguments. Additional 
confusion is created at the end of the sixteenth century when the courts begin to 
recognize the mercantile characteristics of factors, whom it had treated so far as merely 
servants. The author does warn us that the wording of writs is traditional rather than 
the outcome of conscious analysis (p. 34), and we can heartily agree, at the same time 
wishing that this had been made the main line of attack upon Langdell's theory instead 
of a secondary one; a complete acceptance of this criticism would also have saved the 
author from such expressions as “if money was paid by mistake, detinue could never 
lie because the title would pass’’. The fact is much older than the reason given for it. 


The second part of the book raises different problems. A successful plaintiff in 
account might still have to bring debt before getting his money, and eventually it 
became possible to bring debt at once without going through the intermediate stage. 
The decline of account at common law the author attributes with great probability to 
the lack of a sufficiently inquisitorial procedure, such as chancery possessed. The 
subject becomes still more confused when indebitatus assumpsit is used instead of debt. 
Slade’s Case threw the whole matter into impenetrable obscurity, and one of Mr. 
Jackson's most difficult tasks has been to deal with the resulting situation. That case 
decided that in indebitatus assumpsit the assumpsit is not traversable. Vaughan was 
right when he declared that this was merely a procedural device and contrary to all 
principle. Principle was, in fact, soon forgotten, and the rule in Slade's Case itself 
came to be stated in a perverted form by saying that the law implies a promise (Arris 
v. Stukely, (1677) 2 Mod. 260). The mere pleading form of the assumpsit thus takes 
an added importance under the more positive term of ‘‘promise’’. Some, Mr. Jackson 
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among them, hold that the basis of indebitatus assumpsit is just this implied promise, 
and (p. 117) he equates ‘implied promise’’ with ‘‘a contract implied in law’. This is 
not the only view possible, nor perhaps the best one. Historically it seems better to 
regard the basis of indebitatus assumpsit as being the indebtedness—and indeed Mr. 
Jackson makes effective use of this principle when he criticizes certain cases which 
tried to import the idea of consideration into claims for tolls and similar dues. This 
principle still held good when indebitatus assumpsit was brought in the nature of account; 
Arris v. Stukely was such a case, but in spite of the talk there about the law raising a 
promise, it was clearly stated that the action was based upon the receipt of moneys 
under circumstances which rendered the defendant accountable. Whatever the modern 
theory may be, historically the count for money had and received came into indebitatus 
assumpsit from the action of account, and no one has ever suggested that that action 
rested on anything but (in Mr. Jackson's words) a duty imposed primarily by law upon 
certain persons in certain categories empirically selected. The use of indebitatus 
assumpsit instead of account obscured, but did not entirely destroy, this principle. 

Once the idea of implied contract is attached to indebitatus assumpsit, the question 
arises whether Mansfield really introduced a different conception when he spoke of 
aequum et bonum. Mr. Jackson's conclusion takes the form of a very subtle distinction: 
“the aeqguum et bonum theory was not the basis of the action, but the basis for deciding 
when the law will imply a contract.’’ Granting this, it would still follow that the 
action virtually depended upon aeguum et bonum which alone would set in motion the 
machinery of the implied contract. 

These remarks only touch some out of many points of interest in the book. Several 
of them are discussed with conspicuous success (such as the question of privity in 
several connexions), and all of them with care and an abundant collection of material, 
much of which has certainly not been considered by historians heretofore. Finality is 
not to be expected at this stage, but future workers will be grateful for Mr. Jackson's 
pioneer study. 

T. F. T. PLucKNett 
University of London. 


Essai sur la réglementation de la nationalité dans le droit colonial frangats. 
Par A.-R. WERNER. Paris: Librairie du Recueil Sirey. 1936. 
Pp. [iv], 261. (30 frs.) 

The French government, whose colonial empire is second only to that of Great 
Britain, exercises sovereignty over a vast variety of peoples living beyond the confines 
of France in Europe. The national status of these peoples is the subject-matter of 
Dr. Werner's book. In the first part he discusses the general principles of nationality 
in French colonial law, with particular reference to those who owe political allegiance 
to France. A second part (entitled ‘Special Part") deals seriatim with the political 
status of the natives and inhabitants of the various French colonies, protectorates, and 
mandates; each colony, protectorate, and mandate being dealt with in the order of the 
time French control began. 

National status has a greater importance under French law than under the Anglo- 
American system, since it fixes not only political allegiance and its incidents but also, 
by virtue of the French doctrines of conflict of laws, numerous civil rights. The enjoy- 
ment, however, of French political and civil rights is confined to those who are French 
citizens, French citizenship is regulated by an act of 1927 which, although it extended 
the operation of the doctrines of both jus soli and jus sanguints so as to enlarge materially 
the classes of those who are claimed by France as citizens, is only effective in a few 
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of the colonies. In most of the colonial possessions the natives are not French citizens 
but French subjects. For external purposes of international law, they are French; 
for purposes of internal French political convenience, they are not. Therefore, the 
political and civil legal rules applicable to French citizensdo not apply tothem. Natives 
of the several French protectorates and mandates occupy a position, for internal pur- 
poses, further removed from citizenship and closer to that of foreigners. 

A particular point of interest in a book like Dr. Werner’s should be in the fact that 
from it one can obtain an excellent picture of the peculiar problem involved in the 
French governmental attitude to the political status of natives in the different colonies. 
The French do not at present emigrate in any appreciable numbers to the colonies. 
The colonial problem is not, then, one of controlling territory to be peopled by the 
French race or even to be exploited by it, but one of controlling and governing a number 
of different races of varying degrees of culture and civilization, presumably for their 
benefit as well as to ensure some benefit to those who govern. A natural temptation 
for France would be to attempt a superficial assimilation, by force of law, in order to 
gain man-power to be used in Europe for military purposes. Instead, the present 
attitude amounts to a compromise between complete assimilation to citizenship and 
absolute exclusion therefrom. In a few of the colonial possessions where, as in the 
case of the islands of the West Indies, the prevailing culture is French, the law of 1927 
controls so that the inhabitants are French citizens; but in most of the colonies the 
natives are subjects, with, however, the ability of individually acquiring citizenship 
upon fulfilling certain conditions, all of which are based upon definite special qualifica- 
tions consisting largely of peculiar services rendered the mother-country and of acquisi- 
tion of French cultural ideas. 

Differences in racial culture along with changes and shifts in governmental policy 
have made the French colonial system one of intense complexity. Dr. Werner has 
succeeded unusually well in working through the maze of laws and decrees in such a 
way as to give an excellent general account of the whole without sacrifice of the details. 


GEORGE WILFRED STUMBERG 
University of Texas, Austin, Texas. 


Letters and Essays on Current Imperial and International Problems, 
1935-1936. By A. B. Keitu. Oxford University Press. 1936. 
Pp. xii, 233. ($2.75) 

The King and the Imperial Crown: The Powers and Duties of His Majesty. 
By A. B. KeitH. London and Toronto: Longmans, Green and 
Co. Pp. xiv, 491. ($6.50) 

The Governments of the British Empire. By A. B. Keitu. London: 
Macmillan and Co. [Toronto: The Macmillan Company of 
Canada]. 1935. Pp. xxviii, 646. ($6.25) 

A Constitutional History of British Guiana. By Sir C. CLEMENTI. 
London: Macmillan and Co. [Toronto: The Macmillan Company 
of Canada.] 1937. Pp. xxii, 546. ($6.00) 

Survey of British Commonwealth Affairs. Vol. 1: Problems of Nationality, 
1918-19386. By W. K. Hancock. With a supplementary legal 
chapter, by R. T. E. Latuam. Oxford University Press. 1937. 
Pp. xii, 673. ($3.00) 
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Professor Keith's collection of letters is a continuation of that which appeared in 
1935 (see 1 University of Toronto Law Journal, (1936) at pp. 428 ff.). In his letters to the 
press, here happily given the permanence of book form, current constitutional, imperial, 
and international problems take on a colour and a vitality with which Professor Keith 
is always able to invest them. Among the most distinguished of authorities, he moves 
with an uncanny ease amid a mass of facts and complicated situations, and he states 
his convictions in a thorough and confident manner. We may not always agree, either 
with his deductions or his judgments, but disagreement must be bought at the price 
of a knowledge on Professor Keith's own plane, for no one can read these letters without 
feeling that their argument is no mere dialectition’s skill, but flows from a wide and 
surprising grasp of facts. From the broadest constitutional issue, he proceeds to special 
areas and problems, such as the judgments in British Coal Corporation v. The King, 
[1935] A.C. 500 and Moore v. Alttorney-general, [1935] A.C. 484, and the implications 
and issues raised by the Statute of Westminster, especially in connexion with South 
Africa. Here, too, we are given a firm but courteous criticism of Mr. Justice Evatt’s 
book (reviewed elsewhere in this issue) which illustrates the fact that Professor Keith 
can always give reasons for the faith that is in him. Constitutional issues, however, 
have almost reached a position of boredom, and perhaps we may welcome more gladly 
the letters dealing with the Abyssinian affair and the policy of the members of the 
league of nations, in which appears Professor Keith's view that article 16 was not adhered 
to and fully implemented. The book almost closes in the mists of despair, as the 
author views with serious alarm the damage done to the cause of peace. 

In the second volume under review Professor Keith is mainly concerned with the 
part which the monarch plays personally amid the complications of modern government. 
The layman's idea that this part must only be advice, varying in weight with the 
personality of any given monarch, is on the whole true and emerges clearly from the 
study; but the Statute of Westminster has raised issues which complicate the simplicity, 
and the constitutional solutions in connexion with the abdication of Edward VIII have 
not in the least helped to clarify the law or to bring into relief precedents for the future. 
The crown may be the link of empire; but it could quite easily be the weakest link in the 
chain; and the events of last year seem to disclose four classes of Britannic states: 
(a) the United Kingdom; (}) the Union of South Africa and the Irish Free State; 
(c) the Dominion of Canada; (d) Australia and New Zealand. Some future lawyer— 
perhaps metaphysician—will decide the nature of their equality, when the ‘‘common 
allegiance’ can vary from that due one king to that due another according as municipal 
law may vary, while no one really knows when George VI really took on a kingship for 
each, and what the limits to it are or may be varied to become. In the realm of minis- 
terial advice, Professor Keith finds his solution in the conception that royal power has 
practically disappeared, to be taken, if the king is wise, by the even more weighty 
element of royal influence. From 1832 on it would seem that the public exercise of 
royal authority per se has definitely disappeared, but with growing evidence that the 
monarchs have not been mere ciphers. On the other hand, no one can read the summary 
of Victoria's activities without being convinced that to-day they would be intolerable. 
We cannot even subscribe to Professor Keith's conception of the monarch's position in 
foreign affairs, and I do not believe that a monarch has any locus standi in advising a 
ministry to consult the electorate. The learned author thinks it would be difficult for 
a ministry to refuse such a request; it would be far more difficult to think that any king 
should make it. Foreign policy is to-day a problem of balancing, if at all possible, 
the projection of the domestic policies of the four groups of Britannic states already 
referred to; and, while we would not limit necessarily the evolutionary processes of 


royal insight, yet it is not within the range of the reasonable man to believe that they 
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will reach, within the ordinary concept of time, anything to endow them with claims 
to make such requests. At any rate, the reader will find much stimulating writing 
in the book—it is suitable for the educated layman. For ourselves, we often wonder 
whether ‘“‘crown law and custom”’ have not become of interest only to the legal pedant 
or to the traditionalist. We are content with the monarchy as the legal executive as 
long as we know that the will of the people must prevail. Professor Keith may not 
write as coldly and as impartially as some of his readers may wish; but an impartial 
crown to-day means partisan subjects, since the crown is viewed through political eyes. 

The treatise on the governments of the British Empire constitutes the best general 
survey available. Beginning with the general and then proceeding to the particular, 
the volume is a model of careful writing. Indeed, we know of no book which can be 
read by the average citizen to greater advantage. Amid all the accomplishments, 
Professor Keith is not unconscious of the fact that the imperial framework of constitu- 
tional law is subject at present to great strain, which is hardly likely to lessen in the 
future. He is not without hope that there need not be a breaking-point. At any rate, 
political wisdom and statesmanship must be a guide and consolation in the future; 
and we must not seek the living amid the cold hic jacets of sections and subsections 
of statutes. A wise and sober book. 

Students of colonial constitutional law will do well to read the valuable work by an 
author who has been colonial secretary and thrice officer administrating the government 
of British Guiana. The importance of the book is twofold. First, it is the only com- 
plete survey of an extraordinary constitutional experiment—from Dutch trading 
company to colonial administration, with British modifications, making for an unhealthy 
growth which issued in ‘‘a negro demagogy”’, an autocratic executive incapable of ruling, 
and governmental scandals which called for the intervention of parliament and the 
provision of a new constitution in 1928 following a report from Mr. E. F. L. Wood (now 
Lord Halifax) after a visit to the colony (Cmd. 1679). Secondly, it provides the text 
of the new constitution which is worthy of study as one arising out of practical needs. 
The volume has also a very real imperial interest. It enunciates principles and lessons 
which ought never to be forgotten. ‘To cram political education’”’ (to use Sir Cecil 
Clementi's illuminating phrase) into the heads of an inexperienced people living in a 
world of narrow and narrowing ideas and of barren political concepts proved futile; 
and the administrative defects which flowed from the régime could only be met with the 
hopes arising from a completely new start. Sir Cecil is clear and emphatic in his object- 
lesson. He sets out the obscure history in detail—line upon line, precept upon precept— 
and he does it in the setting of his own experienced authority. It is in this connexion 
that we specially recommend the study. It ought to constitute a thorough corrective 
to doctrinaire constitution makers; and it ought to be read, marked, learned, and 
inwardly digested by every young man who may aspire to become a member of the 
colonial office. It isa first-class pronouncement from Sinai; a practical series of prohibi- 
tions which every future secretary of state may well ponder. We emphasize the 
distinguished author’s hope that “experience may prove to be a pilot light, which will 
both mark out the rocks to be avoided and indicate the course to be steered’. A good 
many well-intentioned people gave voice to sorrow over the disappearance of ‘‘an ancient 
constitution”. It is to be hoped that this bilious devotion to mere political theory, 
which too often has made the world unsafe for man and beast, will be brought into 
relationship with realities by a study of one of the most practical contributions within 
modern times to the actualities of colonial administration. The appendices are in- 
valuable, containing much of the important documentary material which a constitutional 
lawyer may need from the beginnings down to 1928. The notes are full and careful. 
There is a curious and inexcusable defect. There is no index, and its absence, in a work 
of such importance, is quite inexplicable. 
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To the Royal Institute of International Affairs we owe an admirable volume, which 
we recommend without equivocation or reserve to the serious attention of all jurists 
and lawyers. It is no exaggeration to say that it is outstanding in its field. Professor 
Hancock, in dealing with the problems of nationality in the British Commonwealth 
during perhaps their most active and tantalizing period, has performed a service which 
merits congratulation and attention. Leaving for a further volume the economic and 
perhaps the defence questions, and excluding both international affairs at large and the 
purely domestic affairs of the separate states, he has investigated the growth of national- 
ity in its broadest and most subtle aspects, and he has done this not only with skill and 
charm in presentation, but with a fine sense of historical values and with the provision 
of precise notes for statements of fact. Indeed, in this connexion his notes are encyclo- 
paedic. In addition, the implications which can be drawn from the facts and the 
general theories which they suggest are reserved for separate treatment so that the 
reader has not been “‘coaxed to swallow the writer’s political philosophy, together with 
his history”. For our purposes it is unnecessary to examine his work in detail. It is 
weakest on the side of Palestine, it is positively brilliant on the side of Ireland: brilliant, 
in the sense that never before have the Irish problems been presented so accurately, 
so free from bias, so dispassionately, and with such constructive analytical skill. In 
jurisdictions where the political influences of lawyers abound and where they occupy 
such prominence in public affairs, the volume ought to become a vade mecum. It 
eliminates any excuses for ignorance and it ought to do much to clear away misinter- 
pretations, which the commonwealth can ill afford. 

Much more important for our special purposes is the chapter by Mr. Latham which 
at once introduces a new constitutional lawyer of outstanding ability and provides 
perhaps the most penetrating technical examination extant of the law and the common- 
wealth. Beginning with the nature and expansion of the common law, and after 
discussing unity in commonwealth law, the learned author deals with the nature and 
future of commonwealth organization, concluding with an appendix on the constitutional 
and legal aspects of the abdication of Edward VIII. We have read no more astute 
and challenging examination of ‘‘status’’, ‘‘allegiance’’, ‘‘relations inter se’, ‘‘common- 
wealth tribunal”, and such like. Phrases, which pass current as statement of principles 
are submitted to a legal and philosophical criticism which in itself constitutes the finest 
constructive thinking. We sincerely trust that it will be possible for the Royal Institute 
of International Affairs to print these admirable hundred and twenty pages in a separate 
volume. Be that as it may, the entire work is of the greatest importance and we 
congratulate the authors on an accomplishment whose significance ought perhaps to be 
measured in some degree by the fact that both are oversea citizens. 


W. P. M. KENNEDY 
Law Building, University of Toronto. 


The Law of Banks and Banking, Clearing Houses, Currency and Legal 

Tender, Bills, Notes, Cheques, and Other Negotiable Instruments. 

By J. D. FALCONBRIDGE. Ed. 5. Toronto: Canada Law Book 
Company. 1935. Pp. Ixv, 1030. ($12.00) 

Falconbridge’s Banking and Bills of Exchange needs no words of introduction of 

recommendation in Canada or in any other common-law jurisdiction. Canadian 

lawyers have used this book for thirty years; and it has now achieved the select position 


of a modern ‘“‘book of authority’. The lawyer who finds himself in disagreement with 
the author’s painstaking and meticulous analysis of moot points will be well advised 
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to pause and go over his argument again. The reviewer recently had occasion to read 
with some degree of care the Canadian case-law on banking and bills of exchange; after 
that, to come again to the study of this text was to be impressed with the conviction 
that the author had succeeded in that chiefest problem of law-book writing, in knowing, 
amid the welter of our far too numerous reported cases, where to omit and where to 
emphasize. It is not too much to say that this text, in its new edition, is an indispensable 
part of the library of every properly equipped Canadian lawyer. Dean Falconbridge’s 
studies in the conflict of laws have opened up new fields for research and discussion. 
The fruits of his work in that field find their place in this new edition, more particularly 
in a new chapter, which examines the interrelations of legislative power, and in chapter 
lii, which contains a detailed discussion of the conflicts of laws, provisions of the Bills 
of Exchange Act, and some discussion of the rules of conflict of laws relating to contract 
generally. 

The text-book writer too often is like the man who sows seed by the wayside. 
His suggestions for reform meet often with an unsympathetic reception. Dean Falcon- 
bridge has been in happier case. His long association with the commissioners on 
uniformity of legislation in Canada gave him an unique opportunity for promoting the 
revision of statutes relating to mercantile law. There are still many blemishes in our 
Bills of Exchange Act. These the author has not spared to point out with a view to 
their removal; and it may be expected that the revisers of the statute will take his 
specific recommendations into account. 

The effect of the changes made by the 1934 revision of the Bank Act has been 
fully considered in this edition. There is an admirably clear description of the purpose 
and operation of clearing-houses in Canadian banking, to which is appended the special 
rules and regulations of the Canadian Bankers’ Association. In chapter xxix is 
reproduced the text of the Bank of Canada Act, 1934. No doubt considerations of 
space were responsible for the omission of the history of Dominion legislation respecting 
bank notes, which appeared at pp. 435 ff. of the fourth edition. It seems, however, 
a pity that this should not have been retained and supplemented. 

A final word may be addressed to non-lawyers. Law books are sometimes danger- 
ous in the hands of the laity. Here is a book whose lucidity and non-technicality in 
matters that have to do with routine commercial practice recommend it to the banker, 
the accountant, and the business-man. It is already textus receptus in law schools. 
It ought to be the same in every school of commerce and finance. 

F. C. AULD 
Law Building, University of Toronto. 


Lord Mansfield. By C.H.S. Firoot. Oxford: At the Clarendon Press. 
1936. Pp. viii, 262. ($4.50) 

William Murray, Earl of Mansfield, died in 1793. An epitaph, in the fulsome 
style of the period, recalled the fact that during a course of thirty years and upwards 
he discharged the duties of the high office of lord chief justice of England with un- 
exampled assiduity and unquestionable reputation. More than that: “happily uniting 
the wisdom of Socrates, the eloquence of Cicero, the harmony of Virgil and the wit and 
pleasantries of Horace, with the beauties of his own unbounded genius, [he] became, 
and was confessedly, the brightest ornament of human nature that any age or country 
has hitherto been able to boast of.’’ The verdict of posterity has not been quite 
so ungrudging; nor did all of Mansfield’s contemporaries join in the chorus of adulation. 
Junius assailed the lord chief justice with furious invective; Kenyon, who succeeded 
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Mansfield as lord chief justice, hated the innovations of his predecessor; and a generation 
of conveyancers, who echoed Kenyon's motto, amo stare supra antiquas vias, waged war, 
with no little success, throughout the whole of the thirty vears and more in which the 
‘Scotch interloper” held the reins of office. 

But Mansfield was a great judge, and Mr. Fifoot’s book was well worth writing. 
Over the law of procedure Mansfield secured, in the author's phrase, ‘‘a control, which, 
while it might exasperate older contemporaries, could offend no liberal spirit in any age”’. 
The congestion of litigation disappeared during his benevolent tyranny. He curbed too, 
for his time, the vagaries and chicaneries of the pleader’s art, and was the forerunner 
of the wide-reaching reforms of the next century. His generalization upon the rules 
of assumpsit established contract as a unique conception, and revealed its roots in the 
intention of the parties. His knowledge of continental systems bore rich fruit here. 
He made Pothier so familiar that Mr. Justice Best could, in 1822, affirm its authority 
as the “highest that can be had, next to a decision of a court of justice in this country’”’. 
True, his rationale of consideration failed in part to win acceptance; but modern ten- 
dencies point the way to an ultimate triumph of his plans. In the law of property, 
Mansfield’s “‘innovations” met the full fury of the conveyancers; but here, too, time 
has vindicated his judgment. It is, however, as ‘‘the founder of the commercial law” 
that Mansfield wins his chief title to remembrance. That title is unchallenged. Mans- 
field's disciple, Mr. Justice Buller, summed up the matter in a few words. ‘‘Within the 
last thirty years’, he said, ‘‘the commercial law of this country has taken a different 
turn from what it did before. . . . Before that period we find that in courts of law 
all the evidence in mercantile cases was thrown together; they were left generally to a 
jury and they produced no established principle. From that time we all know the great 
study has been to find some certain general principles, which shall be known to all 
mankind, not only to rule the particular case then under consideration, but to serve 
as a guide forthe future. Most of us have heard these principles stated, reasoned upon, 
enlarged and explained, till we have been lost in admiration at the strength and stretch 
of the human understanding. And I should be very sorry to find myself under a 
necessity of differing from any case on this subject which has been decided by Lord Mans- 
field, who may truly be said to be the founder of the commercial law of this country.” 

Mr. Fifoot’s book is admirable in stvle, and extremely entertaining, and it is very 
far indeed from being superficial. Mansfield’s judgments have been analysed with 
painstaking thoroughness, and the author is obviously conversant to the full with the 
niceties of pleading which make those judgments cryptic to many modern lawyers, 
caviar to the general. Chapter v, which deals with contract and quasi-contract, 
deserves a special word. It is difficult to see how the controversial field of indebitatus 
assumpsit, and the battles there waged, could have been described with more clearness 
and precision. This ‘‘essay in judicial technique’’, this ‘experiment in legal biography”, 
richly deserves to share the success enjoyed by the author's English Law and its Back- 
ground. Both books have a felicity of expression which is unhappily too rare in con- 
temporary legal literature. Chee 


Law Building, University of Toronto. 


The Commerce Power Versus States Rights: ‘‘Back to the Constitution’. 
By E. S. Corwin. Princeton: Princeton University Press. 
Oxford University Press. 1936. Pp. xiv, 276. ($2.50) 


Professor Corwin, the distinguished authority on the constitutional law and consti- 
tutional history of the United States, adds to the obligations which we already owe him 
in his stimulating and learned discussion of the commerce power and state rights. Those 
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who have read his brilliant study The Twilight of the Supreme Court (New Haven, 1934) 
will recall the concise and penetrating discussion (pp. 15 ff.) of the problem. In the 
volume under review, the learned author examines more minutely and with more 
detailed argument the same subject. He begins with the principles (and their implica- 
tions) enunciated by John Marshall in Gibbons v. Ogden, 9 Wheat. 1 (1824); 6 L. ed. 23: 
the regulation of commerce means the power to govern commercial intercourse between 
the states; it is sovereign, complete, plenary, absolute, as though it were vested in a 
single government; and the exercise of the power by congress is only limited by political 
responsibility and, in this connexion, is not open to judicial review; state powers are 
internal, but congress may interfere with them to exercise the general purposes of govern- 
ment. The author then passes in review various subsequent cases until he comes to 
Hammer v. Dagenhart, 247 U.S. 251 (1918) (cf. the author’s article in 18 Cornell Law 
Quarterly (1933), at pp. 477 ff.), and the following propositions are deduced: the power 
to regulate commerce among the states is less than the power over foreign commerce; 
it does not include the power to prohibit it; it can restrain commerce among the states 
for the benefit of such commerce, but in other respects it is not available for the pro- 
motion of the general good; it is modified by the reserve powers of the states which 
serve to withdraw certain powers from it, among which is production; the purpose of 
congress in enacting a measure is a judicially enforceable test of the validity of such 
legislation if it invades the ordinary domain of the states (pp. 18-9). 

The remainder of the study is directed to a detailed discussion of these propositions, 
and the conclusion is directed to an argument and almost confident hope that the 
supreme court will return to the principles enunciated by Marshall. Nothing but 
admiration can be given to the processes, tone, and presentation of the point of view. 
There is no piling Pelion on Ossa by way of vast detail; no microscopic examination 
of the supposed political, economic, or social tenets of the judges. There is rather an 
acute and, in places, a singularly astute brief, confident in its boldness and informed 
throughout by mastery of argument and sincerity of conviction. Doubtless a foreign 
reviewer must not rush in where angels fear to tread, but were all studies in federal law 
carried out with such skill and dignity of presentation they would command wider 
respect. This is not to say that Professor Corwin has not a distinct and convinced 
approach—it does say that, in such a situation, the methods which he employs will gain 
a confident hearing for his thesis. And it is a thesis presented publically to the supreme 
court—*“‘back to the constitution” of the “‘fathers’’ and of Marshall, and away from the 
“‘network of judicial niceties’. Students of Canadian constitutional law, in reading 
this plea, will look with longing at the exclusive federal power in Canada to “regulate 
trade and commerce’, and may well pray “‘back to the fathers’’, back to the days before 
Lord Haldane. The hope that Lord Atkin would be the guide (P.A.T7.A. v. Attorney- 
general of Canada, [1931] 2 D.L.R. 1, at pp. 11-2) has failed in the light of the judicial 
fate of the “Canadian New Deal". Of course, we cannot draw any help for our own 
problems from either American or Australian federal law, but we can at least learn that 
sometimes it is worth while to recall that our constitutional difficulties are not entirely 
due to the age of the constitution, and that the ‘interested sophistications” (as Professor 
Corwin calls them) of later ‘‘fathers’’ are not entirely blameless. 

The monograph is of distinct value and importance and it is written with insight 
and charm. The format is excellent; but the publishers should never have allowed it 
to go to press without a complete index. It may be that Americans can find their way 
blind-fold through such a discussion; but there are many foreigners who need help and 
who are intensely interested. 


W. P. M. KENNEDY 


Law Building, University of Toronto. 
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Daly's Canadian Criminal Procedure and Practice before Magistrates: 
Preliminary Hearings, Summary Convictions, Summary Trials, 
Speedy Trials, Trials by Jury and Criminal Appeals. Edited by 
A. E. PopepLe. Ed. 3. Originally compiled by the Hon. T. M. 
Day. Toronto: The Carswell Co. 1936. Pp. xlviii, 879. 


The publishers are fortunate in their choice of Mr. A. E. Popple as the editor of 
the third edition of this excellent treatise on criminal procedure. Mr. Popple, as the 
crown prosecutor for Edmonton, is eminently qualified for the task, and this edition 
reflects his wide knowledge and experience in criminal law and procedure. The second 
edition of Daly appeared in 1915 and since that time many changes have been made 
by the legislature in this branch of the law. The editor has thoroughly revised the 
original work by adding several new chapters, notably one on criminal appeals which 
was necessitated by the legislation of 1923. New chapters have also been added dealing 
with speedy trials under part xviii, and the trial of indictable offences with a jury 
under part xix of the Criminal Code, with the result that the new edition now covers 
criminal procedure in all its phases, whereas the second edition dealt primarily with 
summary conviction offences and the summary trial of indictable offences by a mag- 
istrate. The chapter on summary trials, under part xvi of the Code, is excellent. 
The chart at pp. 280-1 is an invaluable guide to the mysteries of this part, and should 
prove particularly useful to the student. In chapter xi, which deals with the trial with 
a jury of indictable offences, the editor has adopted the plan of setting out alphabetically, 
under appropriate headings, the matters which trial judges are called upon to consider 
in directing the jury, citing under each heading the relevant case-law. The same 
general method has been adopted in the chapter dealing with appeals. This arrange- 
ment should win the approbation of the practical lawyer as it enables him to find his 
law with a minimum of effort. In many places the editor merely cites the cases on a 
particular topic, without indicating what was decided. Although this may be thought 
a defect in the book, we believe that this is the best plan to adopt in a work of this 
nature, as the full report must be read in any event, if effective use of the case is to be 
made. The special chapters on habeas corpus, certiorari, and prosecutions under federal 
statutes, such as the Opium and Narcotic Drug Act, have been retained in the present 
edition, 

The reviewer found the chapter on the Canada Evidence Act particularly interest- 
ing. We should, however, like to draw attention to the following statement which 
appears at p. 505: ‘“‘where on a charge requiring corroborative evidence it is shown that 
the complainant: (1) identified the accused; (2) gave the number of a motor car belong- 
ing to him as the one he was driving at the time of the offence; (3) identified the car 
by the appearance, and by a cushion in it, this was considered corroboration of the 
complainant's story." In support of his arguments, the editor cites Rex v. Hubin, 
47 C.C.C. 237, without indicating that on appeal to the supreme court of Canada this 
was held not to be corroboration. The decision of the supreme court of Canada in the 
same case is noted at p. 335, where it is stated that the confirmatory evidence must be 
evidence independent of that of the complainant. (See also an Annotation by R. H. 
Greer, in 67 C.C.C. 243.) 

A list of crimes under the Code and federal statutes in which the appropriate 
procedure and the penalty are indicated is unique and adds to the practical value of 
the treatise. The editor has given to the profession a work which is excellent in every 
way and one which is sure to meet with the approval of those engaged in the practice 
and administration of the criminal law. 


G. A. MARTIN 
University of Toronto, 
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The Commonwealth of Australia Constitution Act and the Acts Altering the 
Constitution: With Notes, Tables, Indexes, and Appendices. Com- 
piled and annotated by G. S. KNowLes. Canberra: Government 
Printer. [1936]. Pp. exiv, 319. 

No review could do adequate justice either to the amount of work which has gone 
into this annotated text of the Commonwealth of Australia Constitution Act or to its 
great value. Indeed, we know of no other example of the solicitor-general in a ministry 
going to the trouble to undertake a work of this nature and carrying it through with 
such success. We offer our congratulations and thanks. Here is collected material 
likely to be of use in the interpretation of the Australian constitution and this is made 
more valuable by the inclusion of other material of an historical nature, such as details 
on the voting on the constitution bill in the various colonies prior to federation, the 
lists of the various governors and administrations, particulars about the departments of 
state, the Federal Council of Australasia Act, 1885, agreements made between the 
commonwealth and the states with respect to the public debts of the states, bills intro- 
duced (and their history) to alter the constitution, the Statute of Westminster and the 
statutory provisions therein referred to. 

Most important, however, are the annotations to the text. Sixty-six closely 
printed pages of cases referred to, which have dealt with the interpretation of the 
constitution, bear witness to the difficulties of editing; yet this has been carried out 
with such remarkable skill and accuracy that we can obtain with the greatest ease and 
confidence exact and complete references for each section of the constitution up to 
July 1, 1936. It is scarcely possible to open the book at any page without admiration 
for the minute and careful work which has gone into its preparation. The solicitor- 
general has conferred great benefits not only on Australian lawyers and students but 
on those in other jurisdictions who will thankfully enter into his labours. On many 
occasions we have had opportunities to write of the quality of the work done in Australia 
in constitutional law. Mr. Knowles is a further and welcome witness to this fact. 
He has produced a treatise of real value as a work of reference; and, having tested it in 
many places as we have used it, we feel that it is one which can be relied on. Certainly 
no library and no student of constitutional law can afford to be without it. 

We must, however, protest against the printing. Doubtless there are problems 
here; but it is extremely trying to work through page after page of minute and detailed 
notes (for example, on s. 51 of the act) which are printed in such small type that we 
have used a large reading glass. This is entirely unworthy of the government printer 
and of the public purse. The editor deserves a setting for his scholarship worthy both 
of it and of its important subject-matter. However, the facilities for reference are so 
excellent that we can at least ultimately find everything carefully though it may be 
hidden away in crowded and minute type. 

W. P. M. KENNEDY 

Law Building, University of Toronto. 


Handbook of Anglo-American Legal History. By M. Rapin. (The 
Hornbook Series.) St. Paul: West Publishing Co. 1936. Pp. 


xxiv, 612. 
To the well-known Hornbook series Professor Radin contributes an admirable 
introduction to legal history. While modestly claiming no special qualifications for the 
work, yet his fine accomplishments in other legal fields allow us to hope that he would 
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not willingly write a “pot boiler”. Our hopes have been well justified. It is true that 
there is no contribution to knowledge, no addition to the great volume of work already 
done. On the other hand, it is well sometimes when a scholar of Professor Radin’s 
standing goes outside the fields of his own special activities. The result in this case is 
a useful addition to the series to which it belongs. The history of English law is always 
a problem in legal studies. We know that Roger North, long ago, told us that without 
it no one can be accounted learned in the law, while only yesterday Lord Macmillan 
linked law and history as the handmaidens of legal wisdom. In the University of 
Toronto (and here Oxford has followed us in law moderations) we have found, we 
submit, a successful method of teaching. In the first year the student studies the 
institutional side of legal history, while in his third year (after his courses in contract, 
tort, crime, and property) he studies the history of legal doctrine. For such a process 
Professor Radin’s treatise will form an admirable guide, especially in connexion with 
the institutional history. The young student cannot be expected to read and to digest 
Pollock and Maitland or Holdsworth, to say nothing of more specialized studies; but 
he must be expected to know enough legal history to make his study of law worth while, 
and perhaps to acquire skill in selection and an interest which will be life-long. For 
these purposes Professor Radin’s book is well adapted. It is up to date—it reflects 
the best scholarship. It is well arranged. It is clear and characterized by the scholar's 
sense of values. It provides well-selected and precise directions for further and im- 
mediate references. In the hands of a wise teacher it ought to prove of the greatest 
value. Perhaps no subject in legal studies is less attractive to the student than legal 
history. We have long felt that one of the main causes of this has been the decision 
of how and at what point it should be taught. We have, we believe, solved the latter 
question. Professor Radin helps us materially to solve the “how”. We say ‘“‘helps’’; 
for the little book is so good of its kind that we sincerely hope that it will be used with 
that discrimination which we are sure the learned author would emphatically desire. 


Théorie juridique de la révision des traités. Par G. Scette. (The Gra- 
duate Institute of International Studies, Geneva, Switzerland, no. 
16.) Paris: Librairie du Recueil Sirey. 1936. Pp. 99. (10 frs.) 

In this important monograph Professor Scelle provides a rational solution of the 
problem of amending the treaty law of nations in conformity with changing circum- 
stances. He begins with a study of the clausula rebus sic stantibus and shows why 
that concept cannot serve as an adequate instrument of revision. It fails because there 
is no recognized and objective criterion of the degree of disparity between treaty and 
present facts which justifies revision, and because no constituted authority has been 
acknowledged to possess the power of amendment. 

Asa preliminary to constructing his own theory, Professor Scelle rejects the contract 
doctrine of treaty. The treaty is for him essentially an act of legislation. The inter- 
national society has a legislature just as truly as the state. It consists of the govern- 
ments in conference. That legislature has the legal duty, like the legislature of the 
state, to keep its legislation in harmony with social needs. The sanction within the 
national society is revolution; in the international society it is war. The governments, 
in their function as international legislators, fail in this duty because national, even 
personal, interests prevail over considerations of world welfare. 

Article xix of the covenant was intended to be a first step in the direction of 
constituting an authority of amendment and, if it were properly understood and applied, 
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would even now serve as an instrument of urgently needed progress. Truly interpreted, 
Article xix confers on the assembly the competence to declare any treaty to be in 
need of revision. In Professor Scelle’s opinion, with which none but the protagonist 
of absolute national sovereignty will quarrel, the votes of the interested parties should 
not here be taken into consideration. This declaration once made, an obligation to 
amend would immediately fall upon the treaty-making states. Refusal to act would give 
the party which had established its case for revision the right of unilateral denunciation. 

Professor Scelle’s criterion of the ‘intrinsic validity” of any law, national or inter- 
national, is its conformity with social need. Its extrinsic validity consists in its main- 
tenance by the established legislative authority. Law lags always a little behind social 
evolution, but order can be preserved only by a mechanism capable of preventing the 
gap between intrinsic and extrinsic validity from becoming too wide. The reader will 
find here an interesting extension of the doctrines of Duguit into the international field. 
In the author's insistence upon the primacy of international law, and the consequent 
illegality of conflicting national enactments, there is an echo of Kelsen; and one is 
reminded that this book is made up of lectures given at the Institute of International 
Studies in Geneva, of which Kelsen is a professor. 

The greatest difficulty in the treatment of all treaties as contracts has been the 
necessary concession that force does not here invalidate consent. Professor Scelle 
regards the treaty imposed upon the loser in war (and it is precisely such that most 
need revision) as an act of legislation enacted by an international government de facto 
consisting of the victorious powers. His statement by way of analogy that national 
legislation is also the product of a superiority of force leaves little essential difference 
between the processes of law-making in the two spheres. Formal differences, such as 
the comparative casualness of composition and meeting of the international legislature, 
result simply from the fact that the world-community is still in a primitive stage of 
organization. 

For purposes of revision Professor Scelle prefers a frankly legislative process to the 
method of judicial modification ex aeguo et bono advocated by the writers of the New 
Commonwealth Institute. He insists upon a clear division of judicial and legislative 
powers, and in doing so underrates a device which, though it is admittedly imperfect, 
might go far towards achieving equitable adjustments in a world which will in all 
probability long continue too irrational to adopt an open and orderly mode of revising 
its treaty arrangements. 


P. E. Corsett 
McGill University. 


Le Role judiciaire de la chambre des lords. Par S. GRINBERG-VINAVER. 
(Publications de l'Institut de Droit Comparé de l'Université de 


Paris (lre série), Collection d'études théoriques et pratiques de 


droit ¢tranger, de droit comparé et de droit international.) Paris: 
Librairie Arthur Rousseau. 1936. Pp. 195. (30 frs.) 


This volume of 155 pages of text and 40 pages of appendices is published in M. Lévy- 
\ limann’s series of studies in comparative law. It is not, however, up to the standard 
which we have learned to associate with the Paris Institute of Comparative Law. As its 
title implies, it is an examination of the judicial functions of the house of lords. Such a 
study, if based upon the work which the house of lords actually exercises as a court of 


aw, would be most valuable, and would compare with the work which Professor Frank- 
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furter and Dean Landis have done upon the supreme court of the United States. The 
author has been to considerable trouble to examine the jurisdiction of the house as laid 
down in its own decisions and the effect which those decisions have upon the house itself 
and upon inferior courts, but he is not wholly accurate where legislation is concerned, 
and he has not explored certain very promising avenues. A few inaccuracies may be 
mentioned. The author’s interpretation of O’Connell’s Case is not correct. It is true 
that Lord Wharncliffe pointed out that lay lords ought not to take part in judicial 
matters, but he did not “prevent” them. Nor is it the fact that Lord Denman’s vote in 
Bradlaugh v. Clarke was not counted: he did not vote. There is no mention anywhere 
that the house of lords has no jurisdiction over the Irish Free State, and not only is the 
jurisdiction said to extend to “‘Ireland”’, but also the lord chancellor of Ireland is referred 
to as one of the lords of appeal. One of the author’s main difficulties, however, is that 
he thinks that private law is to be found almost wholly in the common law, and that 
the house of lords spends its time in elucidating the principles of the common law. A 
glance at the Law Reports is sufficient to show that much of its time is spent in inter- 
preting income tax and workmen's compensation legislation, and that, in fact, pure 
common-law cases are comparatively rare. Nor has the author quite understood the 
reasons for the limitation of the right of appeal in 1934. The real explanation is that 
appeal is an expensive luxury, and that the existence of the right works hardship where, 
for instance, an individual has to fight an insurance company, a local authority, or the 
crown itself. Foreign readers will probably welcome the study as an elementary intro- 
duction to a court which has no counterpart elsewhere. After a short historical intro- 
duction, the author considers the present organization of the judicial work of the house, 
its jurisdiction, and the effect of its decisions. Extracts from the procedure rules are 
published in the appendix, and these are probably new to most continental readers. In 
addition, there are extracts from the civil judicial statistics for 1934. 
W. Ivor JENNINGS 

London School of Economics. 


National Taxation of State Instrumentalities. By A.L. Powe vv. (Illinois 
Studies in the Social Sciences, vol. XX, no. 4.) Urbana, Ill.: Uni- 
versity of Illinois. 1936. Pp. 166. ($2.00) 


In this excellent study Mr. Powell examines the cases in which the United States 
supreme court has declared certain types of income of individuals to be exempt from 
federal taxation. The two types are, first, the salaries of state officials and employees 
and, second, the income derived from the obligations of states and their political sub- 
divisions. About two-thirds of the discussion is devoted to an analysis of these cases, 
and in a fifty-page ‘‘summary and conclusion” a vigorous argument is presented to 
restrict this exemption to the proportions it should reasonably have. The mischief was 
done originally by the unfortunate generalization of Marshall in McCulloch v. Maryland 
‘that the power to tax involves the power to destrov”. This formula ran riot in Collector 
v. Day (11 Wallace 113 (1871)) and Pollock v. The Farmers Loan and Trust Co. (157 U.S, 
429 (1895)). The net result is that an economically favoured class has been created out 
of persons whose services to the community have no relation to the privilege thus ac- 
corded to them. There is obviously no reason in common sense or equity why this 
should be so, and the only reason that has ever been assigned is the dictum of Marshall 
supported by the doctrine of stare decisis. The extraordinary thing about it is that the 
supreme court has on several occasions declared itself not bound by its previous decisions 
ind has ‘‘frankly”’ overruled many of them. When Mr. Powell invites them to overrule 
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Collector v. Day and Pollock v. The Trust Co., the court really cannot be heard to plead 
the sanctity of precedent. If they do not overrule these cases, it must be because they 
think the legal principle contained in them still has validity. 

Mr. Powell enumerates reason after reason against the continuing validity of the 
principle. Most of these reasons are based on the serious social and administrative 
detriment which the tax exemption creates. This detriment becomes greater when we 
take into account the qualifications made by the Metcalf and Eddy Case (269 U.S. 514) 
and the South Carolina Case (199 U.S. 437), which deny exemption to state-derived 
incomes when they arise from ‘‘proprietary” interests of the state or from work done by 
‘independent contractors’’ for the state. He shows that these distinctions will not be 
workable under modern conditions since the states extend their functions to the control 
of many human relations formerly left to private management. 

The fons et origo mali, the century-old assertion of Marshall, simply was not true 
as he stated it. It would become true only if it ran: ‘‘The power to tax excessively or 
unreasonably or arbitrarily involves the power to destroy.’’ But those who attack it 
have never asserted a power in congress to tax state ‘‘instrumentalities’—whatever 
they turn out to be—arbitrarily or excessively or unreasonably. The obvious limit is 
the one announced in a number of cases (R. R. Co. v. Peniston, 18 Wall. 361 (1873). The 
tax invades the state power when—and only when—it actually impairs to a serious 
extent the state’s capacity to perform the function it desires to perform and which it has 
constitutionally the right to perform. If this were recognized, a situation growing in- 
creasingly intolerable might be remedied with the added advantage of throwing into the 
scrap-heap a deal of portentous legal logic-chopping. 

Mr. Powell assumes that there could be no question of the validity of the federal 
interference, if the state not only accepted it but desired it, as in the instances of grants- 
in-aid. He had no chance to consider the astounding decision in Ashton v. Cameron 
(298 U.S. 513) in which Mr. Justice McReynolds, speaking for the court (Justices 
Hughes, Brandeis, Stone, Cardozo, dissenting) refused to permit political subdivisions, 
even with the consent and at the urgent instance of the state, to take advantage of 
federal bankruptcy machinery, on the authority of Collector v. Day and the Pollock Case. 
There are reasons which might militate against permitting official bankruptcy of state 
subdivisions, although Mr. Justice Cardozo’s dissent seems to me to have disposed of 
nearly all of them (cf., however, Glenn, On Liquidation (1935), at pp. 590-4), but it seems 
quite too bad to give moribund troublemakers like the Day Case and the Pollock Case a 
new lease of life. 

The temper, tone, learning, and keenness of analysis of Mr. Powell's study leave 
nothing to be desired. Canadian readers will be interested in Dr. Kennedy's brief dis- 
cussion of the problem as it appears in Canada and Australia (15 Cornell Law Quarterly, 
(1930), at pp. 348-57). Mr. Powell appendsa full bibliography of documents and articles. 
Lawyers might have liked a table of cases as well. As a suggestion as to form, I have 
often wondered whether, when a case is referred to, it would not be as easy to give the 
citation over again as to add a note like ‘‘supra, p. 17, note 3’’, unless the reference is 
to an extended discussion. 


Max Rapin 
School of Jurisprudence, University of California 
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Federal Justice: Chapters in the History of Justice and the Federal Executive. 
By H. CumminGs and C. McFarLAnp. New York: The Mac- 
millan Co. [Toronto: The Macmillan Company of Canada.| 
1937. Pp. xii, 576. ($4.00) 


This book is first of all a vigorously written and vivid story of the office of attorney- 
general in the United States from the first holder of that title, in 1789, Edmund Randolph, 
whose portrait serves as a frontispiece, to the present holder, one of the co-authors, 
whose picture nowhere appears. Almost asa substitute, it might be said, there is found 
(p. 488) the vast and imposing structure of the department of justice dedicated during 
the present administration. These two illustrations present the contrast between the 
itinerant half-public legal adviser to the early presidents, who was expected to derive 
most of his income from private practice and to provide out of his own resources the 
equipment and the assistance for such sporadic public duties as were assigned to him, 
and the highly organized department housed in this massive building, in which a small 
army of officials, sub-officials, clerks, and specialized experts perform tasks that affect 
the entire population. The attorney-general was a mere “‘officer’’ until 1870 and did 
not become the head of a department till that year. But both before and after that 
date, the personality of this member of the cabinet played a large part in the public 
life of the country. This book describes with comprehensive vividness a succession 
of personalities. When, however, we run over the list of fifty-five names, we note 
only a fraction who impressed themselves on history, and most of these did so at some 
later stage in their careers, as secretaries of state or members of the supreme court. 

The problems that faced the attorney-general in the United States were quite 
different from those which presented themselves to the English officer of that name. 
For the first seventy years of national history, the chief constitutional questions were 
those that related to the relative dominance of the federal government and the various 
state governments. The slavery question which loomed so large in the second half of 
this period was only a special phase of this struggle. The civil war decided the question 
of dominance in favour of the federal government. The issues that followed and that 
resulted in the events so picturesquely described in the latter half of the book were 
matters of a wholly different sort. The attorney-general found himself the accredited 
champion of the public interest against the claims of aggressively asserted speculative 
enterprise, in the course of which huge sections of what seemed public domain, in land, 
in resources, in transportation, were successfully exploited by the powerful men who 
dominated the decades between 1870 and the outbreak of the great war. In the main, 
the department of justice fought a losing battle, so far as the courts were concerned, 
especially after the wide extension given by the supreme court to the meaning of the 
fourteenth amendment. Evidently in all these things, the attorney-general could be 
no more than an instrument of executive policy, and, till the time of Roosevelt and 
Wilson, executive policy had not faced the fact that the supreme court had made 
permanent and inelastic the economic doctrine of latssez-faire. But the presidency of 
Theodore Roosevelt was a distinct turning point. Federal justice, as embodied in the 
attorney-general, took seriously the tasks that congress by the Sherman Act and other 
anti-trust laws imposed on it, and enlisted against the organized power of industrial 
combination, the public opinion of the entire country. Evidently the present adminis- 
tration in this respect furnishes an even newer and more exciting chapter. It is one 
that can only partially be told because it is still in progress, but the authors very clearly 
indicate the difficult and complex character of the task assigned to the department of 


justice. It was no simple matter to attempt to convince a conservative judicial majority 


that a policy, that aggressively styled itself ‘‘a new deal’’, was within the constitutional 
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powers of congress. Imminent events will determine the final success and permit a 
proper valuation of the part played by the department of justice. 

Some of the chapters are painful reading to patriotic Americans. The orgy of 
corruption after the war, the rapacity of spoliation disguised as individualism, may be 
faintly justified by the conditions of a frontier that was industrialized too rapidly. One 
might well have wished that the courts through which alone the attorney-general could 
operate had been a little less pedantic in their devotion to economic opportunism. But, 
at any rate, it is clear that the glamour with which the industrial buccaneers of the 
post-war decades succeeded in surrounding themselves is pretty well gone. The 
attorney-general no longer need face a legend in his struggle for the claims of the general 
public. 

The future of the department as suggested in the closing chapters is one of in- 
definite growth. The success of the police part of the federal service is a demonstration 
that the complete scheme of forty-eight fully autonomous states is unworkable in the 
generation of the automobile, the radio, and the aeroplane. The department of justice 
may soon find its present quarters as cramped as the meagre office of Edmund Randolph. 

Max RapIN 







School of Jurisprudence, University of California. 








The Deveiopment of the Business Corporation in England, 1800-1867. By 
B.C. Hunt. (Harvard Economic Studies, vol. LII.) Cambridge, 
Mass.: Harvard University Press. 1936. Pp. xii, 182. ($2.50) 







Che modern lawyer pays particular regard to the functional character of the law. 
To him, law is not merely a body of legal prescripts of a positive nature, but the com- 
pound result of economic, historical, and social influence. From this point of view, 
Professor Hunt’s monograph deserves careful attention not only with respect to its 
contents but also for its method of approach. It represents a combined study in 
economic history, social science, and law. It derives its value from the intimate acquaint- 
ance of the author with these subjects and from a successful co-ordination of a mass 
of contemporary material which he has collated. 

The English joint-stock company experienced an evolutionary break which is 












exceptional in English legal history. The first period extending from the middle of the 
sixteenth century to the Bubble Act, 1720, witnessed a continuous spreading of joint- 
stock enterprise. Then, the dead hand of the “bubble” legislation stayed the progress. 


it is the revival of the joint-stock idea in the nineteenth century and its struggle for 
rehabilitation which Professor Hunt has made the subject of hisresearch. He character- 
zes this period as ‘‘the story of an economic necessity forcing its way slowly and pain- 
fully to legal recognition” (p. 13). He describes the phases of this protracted struggle 
in chronological order till ‘‘after a century of struggle against deeply rooted prejudice 
ind widespread misconception, and having weathered the storm of the sixties, freedom 


of incorporation was a definitely accomplished fact. The joint stock company and the 





ndispensable incident of limited liability, both at first prohibited except under special 
and rare Parliamentary discretion or favor, had later become a carefully guarded 








bureaucratic concession. Henceforth, they were privileges to be recognized as of 
common right” (p. 157 The author gives a vivid picture of the joint-stock enterprise 
juring the ups and downs of the industrial revolution of the nineteenth century. He 
shows how insurance, | king, railways, and trade succumbed to, and finally profited 
from, the revived form of business organization. He registers the changes in public opinion 
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accompanying thisdevelopment. The parts dealing with the change in the psychological 
situation are based on excerpts from the daily press, parliamentary debates, and similar 
sources; they are, to my mind, the best parts of the book. We see how the grudging 
resistance of a McCulloch gave way to the liberal tolerance of a Robert Lowe. Weare 
impressed by Gladstone’s modernism who in 1844 initiated the policy of publicity which 
found its final expression in the Companies Act, 1929. 

With respect to the legal position, the author's research permits of two observations. 
First, it is interesting to contrast the attitude of the common law and of legislation in 
the question of corporate incidents. According to the common law, the corporate 
incidents such as limited liability, perpetual succession, the right to sue or to be sued 
in its own name are the logical consequences of the conception of corporateness as a 
separate legal entity. This was as clear to Serjeant Sheppard (Of Corporations, 
Fraternities and Guilds (1659), at p. 53, ss. 109) as it isto our generation. The legislation 
of the nineteenth century, on the other hand, enacted the corporate privileges piecemeal. 
In 1807, parliament bestowed the right to sue and to be sued in the name of a principal 
officer upon a few insurance companies (p. 23). In 1825, the crown was empowered to 
prescribe the extent of the shareholders’ liability in the charters (p. 41 It was not 
till 1855 that limited liability was conceded generally (p. 134). Thus, the legislature 
achieved by a process of cautious gradation what, in the eyes of the common law, was 
an outcome of simple logic. 

Secondly, the author sheds new light on the ‘‘quasi-corporation”’ which the lawyers 
developed as a substitute for the unavailable corporate form. This institution was an 
intermediary form between the partnership and the corporation. It attempted to 
secure the benefits of corporateness by way of contractual or equitable stipulation. 
The shares of the members were made transferable by deed of partnership; the right 
to sue and to be sued in the name of a director was secured by way of trust and settle- 
ment; the directors inserted a clause in the contracts concluded on behalf of the company 
that all parties ‘‘should look for payment to the capital stock of the company only, 
and not to the shareholders or directors’ (p. 100). Thereby a limited liability was 
contracted, and the validity of this clause was upheld in Hallett et al. v. Dowdall, (1852) 
21, L.J.Q.B. 98, at pp. 109, 111-2, 115, 122. The author refers in this connexion 
to Maitland’'s observation that “if the State had not given way, we should have had 
in England joint stock companies, unincorporated, but contracting with limited liability” 

“Trust and Corporation” in Collected Papers (Cambridge, 1911), vol. ILL, at p. 392; 
Selected Essays (Cambridge, 1936), at p. 210). This attempt of the lawyers to find an 
appropriate form for a new economic phenomenon in the teeth of obstructing positive 
law is comparable to several chapters of our land law, for instance the creation of trusts 
following the Statute of Uses, 1535, or the employment of fine and recovery in sheer 
circumvention of the Statute de Donis, 1285. We witness a similar process—at present 
not quite successful—in the attempts to mitigate the doctrine of consideration with 
respect to rights of third parties under a contract (McEvoy v. The Belfast Banking Co., 
1935] A.C. 24; Lord Strathcona Steamship Co. v. Dominion Coal Co., |1926| A.C. 108; 
Vandepitte v. Preferred Accident Insurance Corporation, |1933| A.C. 70). It is gratifying 
to observe that in the struggle of the lawyers against the law the former, on the whole, 
side with progress. 


M. SCHMITTHOFF 
The Temple. 
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Treasure Trove in Law and Practice from the Earliest Time to the Present 
Day. By Sir G. Hitt. Oxford: At the Clarendon Press. 1936. 
Pp. xii, 311. 


Sir George Hill, director of the British Museum, aims to trace the history of ‘‘trea- 
sure trove”’ in various countries from ancient to modern times and to give a comparative 
treatment in some degree of the various systems of law in relation to it. He modestly 
states that in this latter connexion he only provides ‘‘the materials for it’’. If his study 
constitutes his idea of modesty, we can only say with Dominie Sampson—“‘prodigious’’. 
First of all, let us record its scholarship. From the period of regality, through that 
of the Roman law, down to the varieties of modern times, there is a corpus of erudite 
learning. The distinguished author apologizes for the arrangement of his treatment; 
but here again apologies are unnecessary. The learning is so excellent in quality that 
we are unconscious of anv difficulties in reading. And so we pass, through the Roman 
and Germanic fields, through Italy, Spain, and France, through Scandinavia and Eng- 
land, through Wales and Ireland and the British possessions, with lesser detail about 
eastern Europe, the near and middle east, India, the far east, North and South America. 
In the English section, we notice with interest the application of old forms to modern 
times, where the coroner's inquest and the influence of Bracton still do duty under the 
Coroners’ Act of 1887. All that is asked to-day is for a finder to report his discovery, 
the coroner is to make his inquiry, and the state will offer the finder full value if his 
“‘treasure”’ is retained for the crown or for the museum. If not so retained, it is restored 
to the finder, for whom the British Museum will sell if he so desires. Indeed, the 
British Museum issues regulations under the authority of the treasury to facilitate 
procedure, which deal only with objects of gold, silver, and not as in Scotland with 
articles of bronze, copper, and other metals. Sir George would like to see the law 
extended to cover antiquities of all kinds; and we must acknowledge that its foundations 
are too narrow. The entire work is full of the most out-of-the-way and fascinating 
information. It is a veritable legal guide for treasure-hunters. The case-law is treated 
with discrimination; and the select bibliography is in itself a contribution to learning. 

The book, however, is something more than the work of an accomplished scholar, 
and its appeal is much wider than that to the lawyer and jurist. Sir George is a romantic 
poet, a medieval alchemist, a true son of the tribe of adventurers. Legal learning and 
historical erudition mingle in a world of alarms and endeavours. The book can be 
read in chambers, by the fireside, and it will delight school-boys, old and young, who 
have not forgotten the seven seas, the treasure islands, the trails that call to the blood— 
indeed all those things that go to prove that life consists not in the abundance of pos- 
session but in the boundless longings for seisin. The manner of the book is a treasure- 
hunt: the buccaneer, the quest, the call, the secret moments, the longings. If this be 
modesty, then of a truth we wish more of it. It is seldom that a work on an erudite 
field of law has at once taken a place of distinction among the fascinating books of 
literature. 

W. P. M. KENNEDY 
Law Building, University of Toronto. 








The Police and Modern Society. By A. VoutmMerR. (Publications of the 
Bureau of Public Administration, University of California.) 
Berkeley: University of California Press. 1936. Pp. [viii], 253. 
($2.50) 

“The Police Services of the United States have travelled just as far toward the 
control and prevention of crime as the public will permit” (p. 1). With this statement 








REVIEWS OF Booxs 449 


Professor Vollmer opens his succeeding volume to Crime and the State Police (with 
Alfred E. Parker, 1935). In it he presents an appraisal of police activities and of popular 
reactions as they affect those activities—an appraisal reflecting more than a quarter- 
century of active experience as municipal police executive, and bearing, in addition, 
the imprint of a rarer and equally pertinent quality, a high degree of objectivity. Anec- 
dotes and instances have been employed, but sparsely, and always in a subordinate and 
digested capacity. Police statistics, domestic and foreign, have been assimilated with 
discretion. The objective is fairly stated: ‘‘considering this survey of a crime situation, 
the author has no idle dreams of any facile, immediate solution of its serious preblems. 
Experience has indicated certain possibilities, and recommendations are accordingly 
made indicating those fields of study and the type of research therein which are, in the 
author’s opinion, most likely to be productive of fruitful results’ (p. 16). 

Work assigned to the police is considered in four main groups: major crimes, vice, 
traffic, and general service. Under each head generalized personal experience, common 
knowledge, and statistical information are brought together to present a concrete 
picture of the particular police activities involved, of what they entail, of the interaction 
with interested social groups, and of what is ultimately at stake. Space does not permit 
a review of all these and, therefore, suffice it to say that each division has been pointed 
up to afford a persuasive selection of hypotheses of general criminological significance, 
provocative of further critical study. In the section devoted to vice, for example, the 
following formula is developed with respect to prostitution, gambling, narcotics, and 
liquor: ‘legislators pass laws prohibiting activities for which a demand persists; illegal 
means for meeting the demands are devised and the support of the people makes them 
profitable; political influence, with its inevitable accompaniment of corruption and 
inefficiency, prevents enforcement of the law and engenders disrespect both for law and 
for the agents of law enforcement; reformers are aroused; more laws are passed in the 
vain hope of effecting a remedy, and the circle starts again. . .’’ (pp. 236-7). 

In one respect, however, the book falls short of its otherwise high analytical stan- 
dard. I refer to such comments on legal procedure as the following: ‘‘the rules of legal 
procedure, instead of aiding police officers, actually give to the 5,000,000 criminal 
enemies of society, advantages that make it possible every year for them to kill 15,000 
people, murderously assault 60,000 more, ravish 7,000 women, and destroy or steal 
property estimated at several billions of dollars in value’’ (p. 236). For from a perusal 
of the book it seems quite clear that the author has done an exceedingly good work in 
demonstrating that the difficulty is not so much with rules of criminal procedure as 
with unenforceable substantive laws, and with laws governing the qualifications and 
selection of officials, laws creating and organizing institutions, and legislative action on 
budgets, in so far as they run foul of matter-of-fact social engineering standards. State- 
ments such as that quoted thus tend to obscure the otherwise clear-cut picture presented, 
and detract from Professor Vollmer’s very real contribution. 

GEORGE H. DEssIoNn 
Yale School of Law. 


Principles of Conflict of Laws. By G.W.STUMBERG. (University Text- 
book Series.) Chicago: The Foundation Press. 1937. Pp. xl, 441. 

The recent publication of the Conflict of Laws Restatement and of Professor Beale’s 
treatise has given enduring form to a number of theories and ideas which have met 
with vigorous criticism from other students in law-review controversy. Professor 
Stumberg, having already aligned himself with the dissenters, has made a most com- 
mendable effort to explain their views within the limitations of a modern ‘“‘hornbook”’. 
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The storm centre of the discussion has been the so-called ‘“‘vested-rights theory’”’ which 
Dicey adopted as an explanation of the part played by foreign law in conflicts cases. 
In Professor Beale’s writings and in the Restatement it assumes the position of a funda- 
mental axiom and has been so treated by eminent American courts. (See, e.g., Loucks 
v. Standard Oil, (1918) 224 N.Y. 99; 120 N.E. 198.) Nevertheless it has been attacked 
as a misleading oversimplification. (See H. E. Yntema, ‘“The Hornbook Method and 
the Conflict of Laws” in 37 Yale Law Journal (1928), at pp. 468 ff.) The formula 
sounds plausible enough if we focus attention only on the fact that a rule taken from 
another jurisdiction has been explicitly made the basis of decision. But when we 
consider that the imported rule must surmount the obstacles of local procedure and 
public policy, and that knotty questions of qualification or renvot may raise their heads, 
our axiom becomes an ellipsis. The ultimate juristic solution of any conflict of laws 
case is really a doctrinal mélange of local remedies and general principles taken from 
one or more foreign systems—the latter always strained through the sieve of public 
policy. Who can say, in the ultimate analysis, that one state rather than another has 
created the “‘rights’’ which the forum ultimately enforces? Moreover, from a functional 
point of view, the insistence upon a systematic enforcement of vested rights seems 
calculated to sacrifice consideration of all other social interests for those of simplicity 
and uniformity. 

The premise that American courts would give effect to vested rights created by 
other states with which the operative facts were properly connected naturally leads 
Professor Beale and his fellow restaters to a further conclusion. They claim to deduce 
from the decisions a number of territorial limitations upon the legislative power of a 
state to create legal relations which would be recognized elsewhere (Restatement of the 
Conflict of Laws, ch.iii). This American gloss upon the vested-rights theory has also 
been searchingly criticized. (See E. G. Lorenzen, ‘‘Territoriality, Public Policy, and 
the Conflict of Laws’ in 33 Yale Law Journal (1924), at pp. 736 ff.). Professor Stumberg 
states his conclusion on the matter as follows: ‘‘Anglo-American judicial decisions, as a 
whole, are in such a state of conflict that it cannot be accurately said that there are 
well-defined territorial limits to the exercise of legislative power’’ (p. 54). Like most 
American writers in this field, the author says nothing about problems of character 
ization as such. This lack of interest on the part of American scholars is quite under- 
standable when we recall that the conflicts of characterization which in Europe gave the 
original impetus to this study are much less frequent as between American common-law 
jurisdictions. A Michigan court, referring a matter of tort liability to Ohio law, is not 
very likely to find that an Ohio court would consider the tort to have occurred in Indiana 
or would be inclined to view the liability as quasi-contractual. But since they have 
failed to appreciate the various possible characterizations of foreign doctrines, American 
courts have, in the field of torts, casually applied the /ex loci delicts to almost all questions; 
an attitude which Professor Stumberg appears to deprecate (p. 182). 

Professor Stumberg’s chapter on the distinction between substance and procedure, 
or rights and remedies, should be of special interest to lawyers of the British Empire. 
Reflecting the modern views of Cook and Lorenzen, he stresses the real reason for this 
classification: the difficulty of adapting judicial machinery at the forum to the complete 
application of a foreign system. From this approach, limitations upon the time for 
bringing suit and requirements of written evidence would not be regarded as remedial, 
since they do not concern the fact-finding process and could easily be enforced by any 
forum. But English decisions have given a very narrow ambit to the term “right”, 
so that it now represents only the general aims or ideals of the law. American courts, 
less suspicious of foreign rules (which are usually those of a sister-state) and consciously 


concerned to further the uniform inter-state enforcement of vested rights, have defined, 
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in their later decisions, the right broadly enough to include the remedy. Professor 
Stumberg heartily supports this general tendency. As against the English view it 
may be said to have the advantage of a definite purpose which the latter apparently 
has not. 

Though cast in the conventional ‘‘hornbook”’ mould of black-letter sections followed 
by an extended comment, the author’s treatment is essentially modern and realistic. 
He makes no attempt to picture Anglo-American conflict of laws as a coherent system; 
and, while he does not hesitate to offer his own opinions, he has been careful to state 
as fully as possible the various lines of thought which the courts have employed. Many 
of the black-letter passages acknowledge a conflict or confusion of theories. English 
authorities are cited and discussed, but without that deference which they usually 
receive at home. Pertinent references are made throughout the book to the Restate- 
ment and to the extensive American periodical literature. 

American decisions in the field of conflict of laws would seem to be of particular 
interest in Canada for two reasons. In the first place, they illustrate the application 
of the common-law technique (often with the older English cases as a starting point) 
to a great variety of problems upon which English or Canadian authority is utterly 
lacking. Secondly, they usually involve the adoption of non-domestic legal theories 
which have been taken, not from some completely alien system, but from another 
common-law jurisdiction with which the state of the forum is closely united by the 
bonds of a federal union—a background similar to that of the Canadian provinces. 
To the Canadian judge or lawyer Professor Stumberg’s treatise offers a brief but trust- 
worthy and scholarly introduction to the plentiful store of American materials. 


J. E. M. Hancock 
Law Building, University of Toronto. 


La Conception américaine de la neutralité: Essai sur le droit international 
de la neutralité aux Etats-Unis. Par C. M. CHAUMONT. Paris: 
Librairie Arthur Rousseau. 1936. Pp. 277. (30 frs.) 


The recent and remarkable changes 1n the American policy of neutrality, taking 
material form in the statutes of 1935, 1936, and 1937, have naturally aroused attention 
all over the world. They have even figured in Canadian parliamentary debates preced- 
ing last session's enactment on the export of arms and munitions. The long history 
of the United States’s contribution to the international law of neutral duties and rights 
is admirably told, with the unhappy exception of the essential development that took 
place in the American civil war, by Professor Jessup and his collaborators in the four 
volumes that appeared last year under the title Neutrality. (See 2 University of Toronto 
Law Journal (1937), at pp. 132 ff.).. M.Chaumont's book, besides furnishing an abridged 
version of the same story, carries it a stage further, up to and including the statute of 
1936. 

From the French revolutionary wars, through the Crimean, the civil war, the 
great war, and the attempt at international sanctions during the conquest of Abyssinia, 
M. Chaumont follows, and to some extent explains, the official and unofficial views 
expressed in the United States, and the positions taken by the government at Wash- 
ington, in regard to the neutral’s duty to prevent the use of his territory as a base of 
belligerent operations, and his right to carry on trade subject to the legitimate restric- 
tions of contraband and blockade. The astounding upshot of this long evolution 1s 
that, whereas the United States was looked upon as the principal champion of the 
‘freedom of the seas’’, it is now leading the retreat from neutral rights. It may be 
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argued, of course, that its internal legislation imposes no international obligation and 
waives no right under the law of nations. But it will be difficult for Washington to 
intervene diplomatically for the protection of citizens engaged in the violation of con- 
gressional enactments. 

This right-about-face has brought triumphant satisfaction to some pacifists. Others 
will agree with M. Chaumont that the refusal of the American legislator to distinguish 
between the aggressor and his victim may well, in some circumstances, impose fatal 
handicaps on a nation seeking to defend itself against violence and may, further, defeat 
a collective effort to restrain a criminal nation by economic sanctions. 

M. Chaumont'’s excellent book was off the press before the conference of Buenos 
Aires had met, and the author was, therefore, not in a position to examine the projection, 
which there took place, of the new American policy from the domestic into the inter- 
national sphere. The attempt made by the delegation from the United States to ensure 
a common neutral front, which might impose an all-American embargo on shipments 
of arms and munitions and on loans to belligerents, met with opposition ostensibly 
designed to safeguard obligations under the covenant of the league of nations. Yet, 
even in the weakened form in which these proposals emerged from debate, they form 
one of the most interesting and suggestive developments of ‘‘Pan-Americanism”’. 

P. E. CorBETT 
McGill University. 


A Hundred Years of English Government. By K. B. SMELLIE. London: 
Duckworth. [Toronto: The Copp Clark Co.] 1937. Pp. 468. 
($5.00) 


Mr. Smellie’s essay treats under three headings, each reviewed over three periods— 
1832-70, 1870-1914, 1919 to the present day—the history of government in the United 
Kingdom. His division of the subject-matter is entitled (i) state and society, (ii) govern- 
ment and parties, (iii) machinery of administration. A special chapter is devoted to 
the interregnum of the great war. The book is fully annotated and includes a useful 
bibliography and five very short appendices. His discussion of the civil service apart 
from other features makes the book well worth reading. Its growth (pp. 109 ff.), the 
development of the departments (ch. vi), and the duties of the modern civil servant 
(pp. 420 ff.) call for special recognition. He has hard things to say about the law and 
lawyers, as well as the church. His particular concern, apart from his special subject 
of administration, is with the influence of economists upon the problem of government. 

The author in stating that only a small part of so wide a field can have been covered 
by original research would seem to be unduly modest. He is rather to be congratulated 
upon the skilful blending of his research with his expression of his own opinion. It is 
scarcely possible within the limits of a review to draw attention in detail to the numerous 
features of the essay, and we should like to have discussed several of the somewhat 
dogmatic statements which Mr. Smellie permits himself to write. We merely mention 
as interesting features what he says about the effect of the extension of the franchise 
(p. 126), economists and the problem of state (p. 141), the analysis of the parliamentary 
time-table (p. 200), the problem of dissolution in the twentieth century (p. 232), and 
his observations on the correct use of red tape (p. 422). To some extent the reader's 
judgment will be swayed by his outlook on current politics; the present reviewer can 
only state his general agreement with the theme which is so vividly, and in places 
brilliantly, portrayed. This theme is the right use of force as the essential problem 
of politics. 


oot ante doa ed 


REVIEWS OF Books 453 


There are signs of hurried production; the proof-reading has not been done with 
the thoroughness which the subject-matter deserves; there are several statements of 
fact which call for correction. But these are small blemishes and do not mar the general 
appreciation which it is desired to convey to Mr. Smellie for his skilful handling of a 


subject of absorbing interest. 
J e E. C. S. Wabe 
Gonville and Caius College, Cambridge. 


The Law of Civil Aviation. By N. H. MoLier. London: Sweet and 
Maxwell. Toronto: The Carswell Co. 1936. Pp. xxxii, 550. 
(25s.) 


It is only twenty-eight years since Bleriot flew the English channel and not twenty 
years since civil aviation across national boundaries has been organized on a commercial 
basis; yet in that time the essentially international nature of flying has forced the growth 
of a comprehensive body of conventions for the international control of aircraft and 
aviation. With this international and the public aspect of aviation the author is 
primarily concerned in the first part of this book. Here he deals first with the general 
question of the sovereignty of the air, throwing out the suggestion that the use of the 
stratosphere for long distance flights may lead to a general limitation of national sov- 
ereignty. The first convention to be completed was the international convention for 
the regulation of aerial navigation signed at Paris following the peace treaty in 1919. 
Canada’s participation in this convention was an important event in its history because 
it was the basis for the decision of the privy council (In re Regulation and Control of 
Aeronautics in Canada, [1932] A.C. 54) giving exclusive jurisdiction over air navigation 
to the Dominion. Part I also deals with the statutory control of aircraft and the 
registration and navigation of aircraft, as well as with aerodromes, aerial lights, and 
obstructions, these subjects being now regulated by the Air Navigation Act, 1936, 
and other regulations and statutes adopted in Great Britain. In part II the author 
deals with private rights relating to aviation. Chapters are devoted to the right to 
the air space; limitation of liability for surface damage, particularly as regulated under 
the Rome convention of 1933; compulsory third party insurance; carriage by air under 
common law, and international carriage by air, particularly as this is regulated in Great 
Britain by the Carriage by Air Act, 1932, and internationally by the Warsaw convention 
of 1929. In appendices the author has made a useful collection of all the international 
conventions, statutes, and regulations relating to aviation in Great Britain. In the 
text the author has almost invariably limited himself to giving, under each head, a 
short statement of the origin and present state of the law as laid down in English statutes 
or cases. Even the novelty of the subject (and also it may be noted its comprehensive 
regulation by convention and statute) has prevented there being any considerable 
number of English cases particularly relating to air navigation itself, and the author 
has naturally referred to cases which arose under different circumstances, particularly 
shipping cases. It may be a glorious demonstration of the fertility of the common law 
that in a text written in 1936, a case decided in 1712 should be authority for the assertion 
that a carrier by air may be a common carrier if the carriage be for reward (p. 265); 
but in Canadian eyes at least it is likely to be regretted that on many points reference 
has not been made to continental jurisprudence or the even more extensive literature 
in the United States, the index showing that only three American cases are cited. In 
fact, the author has deliberately restricted his work to a statement of English law, and 
within that limit he has performed a useful and competent work. 


BrooKE CLAXTON 
Montreal. 
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Administration of Workmen's Compensation. By W. F. Dopp. New 
York: The Commonwealth Fund. Oxford University Press. 
1936. Pp. xviii, 845. ($4.50) 

The President's Control of the Tariff. By J. D. Larkin. (Harvard 
Political Studies.) Cambridge, Mass.: Harvard University Press. 
1936. Pp. xii, 207. 

The Legal Adviser of the Department of State. By E. C. STOWELL. 
Washington, D.C.: The Digest Press. 1936. Pp. 53 (plano- 
graphed). ($1.25) 

The Frontiers of Public Administration. By J. M. Gaus, D. L. Wuite, 
and M. E. Dimock. (Studies in Public Administration, vol. VI.) 
Chicago: The University of Chicago Press. 1936. Pp. x, 146. 
($2.00) 

Federal Commissioners: A Study of their Careers and Qualifications. By 
E. P. HERRING. (Harvard Political Studies.) Cambridge, Mass.: 
Harvard University Press. 1936. Pp. xii, 151. 

The increasing reliance of governments on administrative authorities rather than 
on courts and legislatures for the purpose of solving the problems of modern society 
raises two serious questions of a practical nature: (i) are the new agencies more efficient 
than the old ones? (ii) how can the dangers of arbitrary action be avoided? Recent 
literature throws some light on these questions fundamental in administrative law. 

Professor Dodd’s examination of workmen's compensation occupies an outstanding 
place. We have had many studies of administrative authorities—some, such as those 
heretofore sponsored by the commonwealth fund—of especial merit. This volume, 
however, apart from its intrinsic value, offers an exceptional opportunity for determining 
the relative advantages and disadvantages of the two systems—administration by the 
courts or by the newer authorities. In the field of workmen's compensation at an 
rate, as the result of this study, we shall no longer be faced with interminable arguments 
as to whether the courts protect, or administrative authorities destroy, those sacred 
liberties of the citizen which have, in some mysterious fashion, become the exclusive 
property of obscurantists and reactionaries. 

The major problems in workmen’s compensation are full and prompt payment of 
the benefits provided by law. The old common-law rules of liability, “based upon a 
small-scale industrial organization’’, were out of date. The mere substitution of 
hability without fault for liability in case of fault usually created a right without an 
efficient remedy. In this respect, the author says that ‘‘where attempted in the United 
States, it may safely be said that court administration of workmen's compensation has 
failed. This has not been because of inefficiency in the courts, but because the judicial 
machinery is not, and cannot be, adapted to the new problems of administration pre- 
sented by the system of workmen's compensation.’’ What of administration by boards? 
“The evidence is fairly conclusive’’, he claims, ‘‘that a properly administered compensa- 
tion law is more advantageous to the employee than is the employers’ liability to suit.” 
That neither system is perfect, Professor Dodd readily admits—‘‘constant vigilance to 
protect the rights of the claimant is necessary under any system of administration”. 
But on the whole, there is no question as to the superiority of workmen's compensation 
schemes where administration does not rest with the judiciary. 

On the technical side, there are few problems which escape the author's attention, 
His treatment of the uncontested case and of the medical problem is particularly interest- 
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ing, and we recommend it unreservedly to those of our readers who are inclined to take 
for granted the perfection of our administration in respect to these matters. The 
chapter on court-review of compensation awards contains much food for thought, and 
in view of its bearing on suggested amendments to the Ontario legislation, is of the 
utmost significance. Finally, to those to whom ‘“‘justice’’, in all its question-begging, 
is a mghtmare problem, the sane conclusions of the author may well be addressed: 
“‘Some injustice will undoubtedly occur under a plan of administrative finality in fact- 
determination under compensation laws, just as some injustice will occur under the 
opposing system. Mistakes will be made as long as human beings operate governments, 
but . . . much more is to be gained than lost by committing the administration of the law 
to those ‘who have constant practice and are better advised in deciding such questions’.”’ 

Dr. Larkin’s study of tariff control deals with an entirely different phase of adminis- 
trative law. Here we have a power, formerly vested in the legislature, which has 
passed to the executive through a series of political developments. The major juristic 
problem is one of navigating the perilous sea of ‘‘the separation of powers’. How this 
was accomplished and what fictions were employed form the lettmotif of this monograph. 
Constitutional problems alone do not tell the whole story. Opposing tariff theories and 
their off-spring of administrative devices make confusion worse confounded. As a 
result, safeguards and limitations upon the president’s authority have been set at 
nought, and he is now in a position “to shift his tariff policies at will’’. If a moral is 
to be drawn from this tale, it is that, unless the legislature in delegating power can lay 
down a workable standard, it should not prevent the authority from discovering its 
own solution by imposing petty restrictions. For the Canadian lawyer, the sections 
dealing with the tariff commission are suggestive. In a sphere of government where 
political considerations play so large a part, it is doubtful whether an independent 
commission can serve a useful purpose, unless the formula upon which it proceeds is 
definitely prescribed. Where, as in the United States, the formula served more as 
‘ta legal decoy than as a yardstick”’, it was inevitable that the commission should be 
brought more and more under direct presidential control. On the other hand, the 
measure of success which the commission has enjoyed has been largely in its fact-finding 
activities. 

As the need for overhauling the machinery of government becomes increasingly 
apparent, we are beginning to realize how little we actually know about its structure 
and workings. Our interest has been transferred in some degree from the larger prob- 
lems of democracy to institutional minutiae. Professor Stowell’s essay on the legal 
adviser of the department of state should be of interest not only to those whose concern 
is with the field of administration but also to students of international relations. To us, 
the sections dealing with international claims and extradition are particularly valuable 
for the light which they cast on the administration of justice outside the sphere of the 
courts. 

Professors Gaus, White, and Dimock have combined in a series of essays to elucidate 
the basic principles of public administration. If they had done nothing more than 
clear the air of the fog created by the “word and concept”’ manipulation of sot-disant 
experts, their work would have been important. But they go far beyond this, and 
subject to examination the meaning and content of the very terms which those ‘‘experts”’ 
use with abandon, but often without understanding. ‘Public administration”, ‘‘prin- 
ciples”, ‘‘responsibility’’, ‘‘discretion’’, are interpreted afresh, because, as Professor 
White says, they ‘‘stand in need of the scrubbing brush’. The last three essays, which 
seek to make a more positive contribution to the science of public administration, lack 
some of the spirit and suggestiveness disclosed in the earlier discussions, probably 
because the authors realize how little progress has been made towards the verification 
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of significant hypotheses before they are dignified as principles. Yet, fully conscious 
of these limitations, they have made constructive suggestions regarding theories of 
organization and the social function and goal of public administration in the United 
States which are of positive merit and contain much wisdom derived from the authors’ 
practical experience. So many challenging views are compressed into short paragraphs 
that we should welcome a detailed exposition of the thoughts contained in these essays. 

Mr. Herring's informative study is an attempt to discover, by induction rather 
than by deduction, what qualifications administrators should possess. To this end, 
first of all he has examined reports of congressional hearings and debates in order to 
ascertain the views of congressmen and others as to what qualifications they seek in 
persons nominated to the commissions under his review. On the whole, he concludes, 
“senators place more emphasis upon certain attitudes and loyalties than they do upon 
the capacity or training of the appointee”. He then proceeds to examine the qualifica- 
tions of the various commissioners under the headings of business experience, educational 
and occupational background, and previous government service. The opinions of 
various commissioners, who have held and who still hold office, were solicited, and the 
author seems to have enjoyed the full confidence of many outstanding officials. He 
deserves high praise for the investigation which he has made, and although nothing 
conclusive may have resulted from his efforts, nevertheless he has added to the sum 
total of our knowledge in a field about which so little reliable information is available. 
It might have been well, however, had he heeded Professor White's warnings with 
regard to generalizations, 

JacoB FINKELMAN 

Law Building, University of Toronto. 


A Concise History of the Common Law. By T.F.T. PLUCKNeTT. Ed. 2. 
Enlarged and entirely rewritten. Rochester, N.Y.: The Lawyers 
Co-operative Publishing Co. 1936. Pp. xxvi, 679. 

The first edition of Professor Plucknett's book took its place at once as our most 
scholarly and accurate short history of English law. It now has been considerably 
enlarged and completely rewritten in the light of the latest historical research, and 
though it remains a volume designed primarily for students and owes an evident debt 
to Sir William Holdsworth’s History, it must be mistaken neither for the usual student's 
book nor for an epitome of what is available elsewhere. The results of independent 
investigation are apparent throughout: the volume supplies a score of difficult questions 
with the most complete treatment they have yet had, and the accepted solutions to 
as many more familar problems are subjected to careful re-examination and often to 
necessary and well-warranted modification. The notes are full and contain (as one 
may expect from the compiler of a very useful annual survey of English legal history 
the best of recent literature. We may note that they offer a convenient guide to the 
pertinent writings of the group of contemporary French historians who are working 
with marked success in the fields of Norman and Anglo-Norman law. Thus the pro- 
fessed specialist will do well to have Professor Plucknett’s new volume conveniently 
on his shelves beside the larger histories. At the same time, we can recommend no 
better book to the undergraduate seeking to orientate himself quickly in a difficult field, 
Che material is presented straightforwardly, accurately, and well, and Professor Pluck- 
nett successfully avoids the arid style that distinguishes text-books the world over. 
We have noted a few misprints: for medical read medial (p. 113); Anglorum should be 
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italicized (p. 121, n. 2); for Times read Time (p. 145, n. 1); for Ettelkela read Epieikeia 
(p. 298, n. 3); for Lax read Lex (p. 395, n. 1); for grant read grand (p. 480); for Seal 
read Sea (p. 588, n. 1); there is a sentence out of place at the foot of p. 360. 


S. E. THORNE 
Northwestern University School of Law. 


Wheaton's Elements of International Law: A Literal Reproduction of the 
Edition of 1866 by Richard Henry Dana, jr. Edited by G. G. 
Witson. (The Classics of International Law: Carnegie Endow- 
ment for International Peace. Edited by J. B. Scott.) Oxford: 
At the Clarendon Press. 1936. Pp. xliv, 642. ($6.00) 

The Settlement of Canadian-American Disputes: A Critical Study of 
Methods and Results. By P. E. Corspetr. (The Relations of 
Canada and the United States, a series of studies prepared under 
the direction of the Carnegie Endowment for International Peace, 
Division of Economics and History.) Toronto: The Ryerson 
Press. New Haven: Yale University Press. 1937. Pp. viii, 134. 
($2.75) 

Legal Machinery for Peaceful Change. By K. Strupp. Preface by G. 
SCELLE. (The New Commonwealth Institute Monographs, Series 
B, no. 4.) London: Constable and Co. [Toronto: The Mac- 
millan Company of Canada.| 1937. Pp. xxvi, 85. (4s. 6d.) 

International Legislation: An Essay on Changes in International Law and 
in International Legal Situations. By T. Gini. Translated from 
the Swedish by S. J. CHARLESTON. London: Oxford University 
Press. 1937. Pp. viii, 158. (10s. 6d.) 

Transactions of the Grotius Society. Vol. XXI1. Problems of Peace and 
War. London. 1937. Pp. xxiv, 149. 

The Carnegie Institution has conferred inestimable benefits on international law 
in the republication of its classics. This benefit lies not only in the provision of English 
versions where necessary, but in providing convenient texts for scientific study. The 
series has maintained from the beginning a high standard of comprehensive editorial! 
research which is more than evident in Professor George Wilson's edition of Wheaton's 
Elements of International Law, first published in 1836 and now reproduced in Dana’‘s 
well-known edition of 1866, with a list of all the editions and translations, with a table 
of cases and indexes, and with a prefatory note on Wheaton’s work and a sketch of 
Dana's life. Wheaton’s treatise is too well known to need any elaborate review. How- 
ever, it has been practically impossible for the scholar, in anything like reasonable time 
to arrive at a comprehensive view of Wheaton’s contribution to international law 
whether in his own words or in those of his editors. In presenting Dana's text (which 
is the most frequently cited with Dana's notes, both in authorities and in legal decisions 
Professor Wilson has added notes of meticulous bibliographical and legal value, while 
every effort has been made to eliminate “errors and possibly misleading statements 
which have appeared in successive editions’. The facilities provided for reference 


and the admirable index combine with fine editorial work to enrich a series of authori 
tative standing. 
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Wheaton’s treatise suggests Professor Corbett’s monograph, seeing that the war 
of 1812, the Trent affair and the American civil war, the Alabama affair, the Halifax 
fishery commission, and so on coloured Wheaton’s pages. In providing a critical study 
of the methods and results of the settlement of Canadian-American disputes, Professor 
Corbett has contributed perhaps the most scholarly volume to the Carnegie endowment’s 
series dealing with the relations of Canada and the United States, which is somewhat 
uneven in style and research. Writing, of course, as a distinguished lawyer, Professor 
Corbett presents the legal, historical, and diplomatic facts with precision and care. 
So much we should expect. He does more than this: he avoids the all-too-prevalent 
legal pedantry, verbosity, and mutilation of the English language. The result is a 
study which will remain of permanent value. In dealing with all the arbitrations 
since 1798 to 1935, we have a comprehensive, objective, and well-informed monograph 
which will appeal to the student of international affairs through the skill with which 
legal situations are presented in a non-technical manner, while the international lawyer 
will find it a model in analysis and in statement. Finally, the author, in the light of 
his survey, looks to the future with its perhaps inevitable conflicts of interests, and 
discusses the bearing of the Canadian-American arbitral experience on present-day 
international situations. He desires that all differences, by firm agreement, should be 
submitted “‘to arbitration by a standing tribunal of the best judicial talent in both 
countries”. Such a tribunal would, he believes, go far to remove the fears of injustice 
which cause ‘‘recurrent and sometimes prolonged spasms of popular agitation over real 
or imaginary injuries”. Professor Corbett has avoided all the ‘“‘romantic”’ and ‘‘pictur- 
esque”’ class of writing which has too often passed for history while unfortunately 
making its insidious contribution to the “spasm-complex’’. He has written soberly 
and wisely, and we place his book beside those which we consult often with confidence. 
It is a distinct ornament to legal history. Its restraint constitutes in itself a contribu- 
tion to the cause of peace. 

Equally restrained and equally learned is the monograph which Professor Strupp, 
the well-known international jurist, contributes to the New Commonwealth Institute 
publications. In the chaos of international suspicions, of treaty-breaking and treaty- 
making, of make-shift improvisations, we may be somewhat suspicious of any further 
proposals for legal machinery for peaceful change. On the other hand, when a jurist 
of such distinction draws up a draft pact, we cannot allow our suspicions to close the 
door of inquiry. Indeed, to do so would be a refusal to recognize how frequently 
concrete international accomplishments have flowed from the discussion of abstract 
proposals. In advocating the creating of an equity tribunal, the author has provided 
the text of an international peace convention of which Professor Scelle says: ‘‘c’est une 
oeuvre magistrale et de portée juridique générale. En ce qui concerne le tribunal 
d’équité, c'est sans doute la plus poussée, juridiquement, qui jusqu’ici ait été écrite.”’ 
He warns the reader, however, that the utmost attention is necessary ‘‘A chaque ligne, 
a chaque membre de phrase, parfois 4 chaque mot”’, if text and closely-reasonec notes 
are to yield the full fruit of Professor Strupp’s thought. The monograph, then, is 
tough reading. Behind the abstract argument, however, lies the evidence which it 
discloses of the necessity for judicial processes in international affairs—the sense of a 
society under law. The interested reader ought to study the text first before he reads 
Professor Scelle’s critical preface. The monograph is supplementary to others in the 
same series advocating an equity tribunal to which Professor Corbett has drawn favour- 
able attention (see 2 University of Toronto Law Journal (1937), at pp. 176 ff.).. The pro- 
posals should also be read in the light of Professor Strupp’s ‘‘I.e Droit du juge interna- 
tional de statuer selon l’équité”’ in 33 Cours de l'Académie de Droit International, at pp. 


137 ff. 
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To Mr. S. J. Charleston we owe an excellent translation of a stimulating essay by 
Mr. Thorsten Gill of the department of external affairs at Stockholm. Written for 
the purposes of the Swedish co-ordinating committee for international studies and 
primarily intended as a contribution to the investigation of the question of peaceful 
change, its value passes far beyond these immediate purposes. Indeed, were its subject- 
matter merely ephemeral, it would remain of great use owing to the wide learning which 
can be found in the notes. The author deals with two issues: changes in the rules of 
international law to which alone he would apply the term “international legislation’, 
and the settlement of disputes by international tribunals through decisions ex aequo et 
bono or other forms of judicial decision involving departures from international law to 
which he refuses to apply that term. In this connexion, he criticizes firmly and with 
abundance of argument the idealistic school which, he believes, is liable to hurt the 
workings of international law. His own leanings are to the positivist position. After 
some acute observations on the sources and basis of the rules of international law, and 
an excellent chapter on the place of custom in the process of development, there follows 
a first-rate chapter on treaties and international legislation. The second part of the 
essay is devoted to the discussion of (i) the settlement of legal disputes involving 
departure from international law, from the points of view of ‘‘gaps”’ in international law 
(‘‘le domaine reservé’’), the parties and tribunal as legislators, ‘‘general principle of 
law’’; and (ii) political disputes and equity, in which legal and political disputes, inter- 
national conciliation, the settlement of disputes through decisions ex aequo et bono are 
surveyed with scholarly acumen. The conclusions are those of a realist who would 
look to the further growth of self-respect among states as the foundation of a true inter- 
national system rather than to elaborate rules and procedure. To the argument that 
this is utopian, he replies that it is no more so than the progress, such as it is, of inter- 
national law to-day based on the state-system. The whole essay is worthy of careful 
study. It attacks vague phrases such as ‘“‘justice’, “‘equity’’, “‘principles of law”, 
“reason’’, and so on. If it did nothing more than clear the air, it would serve an ex- 
cellent purpose. The translation is smooth on the whole. But close attention is 
needed, as the argument, short though it is, is concentrated and supported with great 
weight of authority. The index is of little use. 

The annual volume of the transactions of the Grotius Society is of exceptional 
quality, containing contributions from such scholars as Professor J. W. Garner, Professor 
P. Bradley, Professor A. L. Goodhart, Mr. C. W. Jenks, Professor Sarfatti, Dr. S. 
Dolvin, and Dr. G. de Fiédorowicz. Professor Garner, in the light of the reservations 
in the 1927 British-American agreement, pleads for a continuation of efforts to ‘restate, 
revise, rehabilitate and strengthen the laws of war’’. Professor Goodhart examines, 
with his usual learning and charm of expression, the nature of international law, and 
submits the Austinian influence to searching inquiry. Professor Sarfatti provides an 
admirable discussion of comparative law and its relations to international law. Dr. 
Dolvin discusses the new Soviet constitution. Dr, de Fiédorowicz reviews historically 
the application of sanctions. These are the outstanding contributions to an excellent 
volume whose value is enhanced, as usual, by careful editorship. No one interested 
in the raison d'étre of the society ought to neglect giving it practical support. 


The Political Philosophy of Hobbes: Its Basis and its Genesis. By L. 
Strauss. Translated from the German manuscript by ELsa M. 
StIncLaAIR. Oxford: At the Clarendon Press. 1936. Pp. xx, 172. 


(10s.) 
In his foreword to this book Professor Ernest Barker says that ‘‘Dr. Strauss has 
made a new and original contribution to the interpretation of Hobbes’’. This statement 
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is fully justified. As the title indicates, the book is not a complete exposition of Hobbes: 
it is a study of the basis and genesis of the thought of Hobbes. The author is main- 
taining the thesis that Hobbes is not to be regarded as merely a writer on politics who 
attempted to build a theory on the new mechanical sciences. It is not disputed that 
Hobbes was keenly interested in the work of Galileo or ultimately influenced by the 
new sciences which were the most potent factor in the advanced thought of the seven- 
teenth century. But the argument is concerned to show that Hobbes developed under 
other influences and had reached his fundamental positions before this influence was felt. 

The work is divided into eight parts. After the introduction (i), there are sections 
on the moral basis (ii), Aristotelianism (iii), aristocratic virtue (iv), the state and religion 
(v), history (vi), the new morality (vii), and the new political science (viii). The 
argument is very condensed and concisely stated, consequently it is not easy to do it 
justice in a limited space. It begins with the point that ‘‘Hobbes philosophized in the 
fertile moment when the classical and theological tradition was already shaken, and a 
tradition of modern science not yet formed or established” (p. 5). At this critical 
period Hobbes formulated a view of human action and of right which was original 
because it was based on his experience; the literary influences which supplemented this 
experience were derived from poetry and history. This aspect of the life of Hobbes 
is called by the author the humanistic period, to distinguish it from the period when 
the sciences played a greater part and a psychologica! mechanism was elaborated, 
such as we find incorporated in Leviathan, part i. In this humanistic period the 
influence of Thucydides and other classical writers assisted to shift emphasis from the 
medieval doctrine of virtue to the ideals of action characteristic of the renaissance. 
At this point Hobbes is closely in touch with the realism which had its source in Machia- 
velli and developed into a social positivism. The author’s treatment of this topic in 
section iv has great literary and historical interest. The relation between ‘‘theoretic 
virtue” and “heroic virtue’”’ (p. 46) involves the whole question of the Aristotelianism 
of this period; incidentally it touches on the similar attitude expressed in the literature 
of ‘‘the courtier” (p. 51). Here we may remark that the author is to be commended 
for the excellent treatment of the relation between Aristotle and Hobbes. He has 
rightly emphasized the fact that Hobbes was an admirer of Aristotle’s Rhetoric, made 
more than one English digest of it, and (we may add) incorporated into his own writings 
sentences from these digests. But Hobbes was not an Aristotelian. He was prepared 
to take from that source only what he wanted and that was limited to the natural 
history of the mind and society together with some parts of the ethics. From the ethics 
the chief borrowing was the peculiarly Greek conception of the worth of the individual, 
his right to assert his own worth as he knew it, and the qualitv of magnanimity. It isa 
curious fact that we cannot speak of the Greek doctrine of ‘‘virtues’’ without distorting 
the original meaning of the Greek word; for virtue acquired, through contact with 
religion, a significance which emphasized qualities of a negative kind (humility, self- 
denial), but for Aristotle and the men of the renaissance it meant qualities which lead 
to success in this world and the affirmation of power. 

The section on the new morality is a closely reasoned argument to show that the 
morality of Hobbes is “the morality of the bourgeois world’’. Hobbes lived in stormy 
times and frequently had to trim his sails. A comparative study of the manuscripts 
and the printed versions is very instructive. He could write, ‘‘the Lords, most of them, 
following the principles of warlike and savage natures” (quoted p. 121), but did not 
publish that sentence. Hobbes considered industry and thrift the most important 
virtues. His admiration for the heroic virtues gave place to belief in the solid worth 
of the middle classes and a rather surprising tendency to make economic activities the 
basis of the good life. But he held that the qualities of the middle class could only 
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exist in an environment of peace and strong government; consequently the highest 
wisdom of the middle class was to support the royal power as the guarantee of the 
conditions under which it could prosper. ‘‘The aim of the State is for him asa matter of 
course peace, 1.e., peace at any price” (p. 152). The new political science, the topic 
of the last section, is not concerned with dialectical problems or questions about the 
true aim of political organization. Assuming that question to be settled, Hobbes turns 
to the analysis of the state as a scientific treatment of the nature of political equilibrium 
and stability. Revolution and peace are the political equivalents of motion and rest: 
so finally we come to Euclid and Galileo, the ideals of deductive reasoning, and the 
methods of the mechanical sciences. The details of this subject must be left for the 
reader to discover. The exposition will repay the most attentive study. The book is 
well printed throughout but the references in the index to Cavendish and Chandos given 
as “‘xiv’’ should in all three cases be ‘‘xvi’’. The reference to Laird on p. ix also seems 
an error, and the reference to Hegel on that page is not given. In fact, it seems that 
all the paging from i to xviii was changed after the index was made as none of the 
references | have examined is correct. 
G. S. BRETT 

University of Toronto. 


Maasdorp’s The Institutes of South African Law, being a Compendium of 
the Common Law, Decided Cases, and Statute Law of the Union of 
South Africa. Ed. 6. By C. A. Beck. Book I: The Law of 
Persons. Cape Town: Jutaand Co. 1936. Pp. Ixiv, 390. (30s.) 

Principles of South African Law. By G.WILLE. Cape Town: Jutaand 


Co. 1937. Pp. xxxviii, 426. (35s.) 
The Law of Wills in South Africa. By G. StEYN. Cape Town: Juta 
and Co. 1935. Pp. xxvi, 332. (30s.) 


It is with great pleasure that we are able to draw the attention of our readers to 
three books on South African law, not only because of their intrinsic value but because 
of the end this review may serve in directing special attention to the varieties of law 
within the empire and to the value of the treatises to the student of comparative law 
and institutions. Sir A. F. S. Maasdorp's standard work has now reached its sixth 
edition; and the distinguished editor, while preserving the qualities and flavour of the 
original work, has brought it up to date by noting the statutory changes in the common 
law and by the incorporation of the most recent cases. Planned originally as an intro- 
duction to the laws of the colony of the Cape of Good Hope, the treatise provided a 
first-class introduction not only to Grotius, Van Leeuwen, Van der Keessel, and Van 
der Linden, but to the statutes and case-law of the jurisdiction concerned. Subsequent 
editions extended the survey to the other colonies and to the Union of South Africa, 
preserving, however, the original scope of the work. To-day it appears under the title 
of the Institutes of South African Law, and it deals with the law of the Union, with 
modification and omissions in connexion with Natal in so far as the law of that province 
differs, under statute, from that of the other provinces The result is a work of historical 
and legal learning which reflects not only the judicial and practical experience and 
acumen of the learned author and his editors but also illustrates in a remarkable manner 
varied traditions and their application in new conditions, as well as the impact on 
Roman-Dutch law of movements and forces arising out of the creation of the Union 
with its strong and sovereign central legislature. This first book, covering the law of 





462 THE UNIVERSITY OF Toronto LAw JouRNAL 


persons, will naturally prove of great value to students and lawyers in the Union. For 
those in other jurisdictions it is of special interest as it is possible, with care and patience, 
to derive from it interesting comparisons with the English common law and its modifica- 
tions. Indeed, in this connexion, the preservation of the original scheme, with the 
older history and cases, is simply invaluable, and no student of comparative law ought 
to be without a treatise of such interest in itself and of such skill in presentation. Asa 
rule new editions of standard works do not call for long or detailed reviews. We feel, 
however, that special attention ought to be called to this work, which deserves a public 
far beyond the Union. For students, comparative lawyers, and jurists it will well 
repay study, to say nothing of those whose interests lie in the field of Roman law. The 
book is beautifully produced; the table of cases extends to forty-five pages (why are 
the references to the reports omitted from it?); and there is a full analytical index. 

Dr. Wille’s volume is excellent and welcome for several reasons. First of all it is 
the best view available through a single mind of the general principles of South African 
civil law, modelled on Grotius and the later Roman-Dutch jurists, and brought up to 
date by a consideration of the statutes and case-law, which is first-class especially in 
the latter connexion. Secondly, it surveys with skill the problem of the ‘‘making of 
law” in South Africa; and, while treating its various divisions and branches, it looks 
to the relationship between them. Thus the learned author passes into the field of 
jurisprudence, whose value, in the practical sense, we are glad to note that he recognizes, 
Thirdly, he does not forget developments; and older rules and history (while referred to 
in smaller type) are not swept aside, as is too often the case, at the expense of an evolu- 
tionary view of legal processes. Fourthly, the author refers to Pearl Assurance Company 
v. The Government of the Union of South Africa, (1934) 50 T.L.R. 563, and his treatise 
discloses that ‘‘Roman-Dutch law is a living virile system"’ (see 1 University of Toronto 
Law Journal (1935), at pp. 146-7). Thus the student of comparative law can see in 
an admirable manner the exact position of the system at work in a complex modern 
society. Finally, the presentation is logical, clear, and possesses a fine sense of values. 
It has none of the offensive qualities of a comprehensive digest. Dr. Wille knows 
his case-law; but he knows it in the best sense for a writer, in that he realizes that no 
end is served in piling up references. The result is that the cases referred to are “‘lead- 
ing’. It would be impertinence to estimate the value of this work for South Africans; 
but for those in other jurisdictions we can say that it ought to be great, for we have 
tested it in many places with students and found it first-class. The facilities for refer- 
ence are a model of their kind. 

We apologize for the delay in reviewing Mr. Steyn’s excellent monograph, which is 
due only to the fact that it has not reached us sooner. It is specially welcome as there 
was no text-book later than that of Sir Henry Juta’s which appeared in 1916. Mr. 
Justice Sutton points out in his introduction the long-felt need in South Africa for a 
systematic and up-to-date treatise on the subject. This need has been felt far outside 
the Union by those whose interests lie in important comparative aspects of the subject 
which could only be studied after laborious toil in the case-law. Mr. Steyn's work is 
first of all remarkably comprehensive and bears witness, in this connexion, to great 
industry and care. No important cases seem to be omitted, while the references to the 
Roman-Dutch authorities and to the statutes are comprehensive and apposite. In 
addition, useful illustrations are drawn from English law. Secondly, there is great 
skill in method. It is a first-class accomplishment to have presented the essentials 
of the law in less than three hundred pages and to have illuminated the principles laid 
down in a series of illustrations which constitute an outstanding feature. It is not too 
much to say that Mr. Steyn has done for the South African law of wills what Mr. Bailey 
has done for the English law (see 2 University of Toronto Law Journal (1937), at pp. 
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189 ff.). Thirdly, those who have read Dr. Cecil Wright's review of Mr. Bailey’s book, 
especially in connexion with the admissibility of extrinsic evidence as an aid to inter- 
pretation, will turn with interest to Mr. Steyn’s discussion of the same subject. Indeqal, 
this problem serves at once to emphasize Mr. Steyn’s success in treatment of a practical 
issue and to illustrate the value of his treatise to the comparative lawyer. 

It is not too much to hope that this notice of three South African works will serve 
the special purpose of drawing attention to an ancient system of law which, in spite of 
modern demands, the influences of English law, and the dangers of indiscriminate 
imitation, survives and flourishes in a modern state as a controlling common law. Ona 
former occasion we have referred to this matter (see 1 University of Toronto Law Journal 
(1935), at pp. 146 ff.). These volumes afford us an opportunity to emphasize once 
more the value to be derived from the study of Roman-Dutch law, which has suffered 
an unfortunate neglect. 


W..2. Moe 


An Introduction to Criminology. By W. A. BoNGER. Translated from 
the Dutch by E. VAN Loo. With6diagrams. London: Methuen 
and Co. [Toronto: S.J. Reginald Saunders.| 1936. Pp. xii, 178. 
($2.00) 

Crime and Justice. By S. Giueck. Boston: Little, Brown, and Co. 
[Toronto: McClelland and Stewart.] 1936. Pp. x, 349. 


It is convenient to discuss these two volumes together, as both deal with closely 
related matters in the field of criminology. There is, however, a marked difference in 
the authors’ approach to the subject. Dr. Bonger has succeeded admirably in con- 
densing into a brief space an historical and contemporary survey of most of the im- 
portant writings dealing with the etiology of criminal behaviour: the result is a book 
well adapted to the need of the academician. Professor Glueck presents a realistic 
survey of present-day administration of justice in the United States, of value to all 
those interested in the administration of justice in the field of criminal law. In An 
Introduction to Criminology will be found a discussion of some points of view, the con- 
sideration of which must, sooner or later, trouble the mind of everyone who contemplates 
the causation of crime. It would be difficult to find a clearer description of determinism 
in relation to criminology, and yet Dr. Bonger’s account occupies but five small pages. 
It may be thought that the author has wandered over the border from science to philoso- 
phy in certain chapters. For example (in chapter vii, entitled ‘‘The Spiritualistic 
School"), he writes: ‘‘The fundamental error which is at the root of the theory ‘irreligion 
leads to crime’ is that without religion there cannot be any morality. Ethnology and 
psychology, however, tell quite a different tale. Morality has its roots in those social 
feelings which are peculiar to man, and even to many species of animals. Morality lies 
anchored more deeply in the human mind than religion does, and therefore does not 
rest on it. There exists, accordingly, morality without religion—as well as religion 
without morality."’ This dissertation follows a discussion of certain authors who 
propound the theory that increase in crime is due to lack of religion, and when read in 
relation to the context it does not seem out of place in a text on criminology. Certainly, 
any profound analysis of the mainsprings of criminal conduct leads inevitably to the 
same generalities that have been evolved to account for human behaviour in general. 
The psychologist, like the criminologist, has at times made a like excursion into the 
realm of philosophy. The book admirably fulfils its purpose to ‘‘treat chiefly of the 
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history of criminology; the various schools will be outlined, a brief remark only will be 
made on the subject of criminal psychology, while certain conclusions concerning applied 
cfiminology will form the finish” (p. 8). There are no suggestions for immediate 
application in dealing with criminal offenders, and the volume may be recommended 
particularly for its broad survey of the field of criminology and for its clarification of 
fundamental concepts. There is a comprehensive bibliography. 

Crime and Justice is a thoroughgoing critique of criminal law and its administration 
in the United States, but the author’s views, particularly his suggestions for drastic 
changes in the procedure for sentencing and punishing criminals, should be of interest 
and value in other jurisdictions. He sets out a suggested substitute for the present 
procedure whereby the court applies a sentence fixed within certain limits by the 
legislature: ‘‘How, then, shall a more scientific and just individualization be brought 
about? Four features of an improved system appear to be indicated by analysis of the 
existing sentencing practices. First, the treatment, or sentence-imposing, feature of 
the criminal proceedings needs to be differentiated from the guilt-finding phase in 
method and, to a large extent, in personnel. Second, the decision regarding the treat- 
ment necessary for each offender needs to be left to a tribunal or board specially qualified 
in the interpretation and evaluation of sociologic, psychiatric and psychologic, as well 
as legal, data. Third, the treatment program arrived at in each case needs to be 
modifiable in the light of periodic reports of the offender’s progress, submitted to the 
tribunal by those entrusted with carrying out its mandates. Fourth, the rights of the 
individual must be safeguarded against arbitrariness or other unlawful action on the 
part of the treatment tribunal’’ (p. 225). Subsequent pages elaborate this proposal 
and show that the writer has not put forward a mere fanciful scheme without taking 
into account the grave difficulties which would arise in the administration of such a 
plan. The proposal to place in the hands of some administrative board complete 
authority over the disposition of any convicted person would unquestionably meet 
with public criticism. Individualization of punishment would mean that a person 
convicted of stealing a five-cent piece might be kept in custody for the rest of his life, 
whereas the embezzler of thousands of dollars might be given his liberty in a year or 
less. Indeed, it seems not unlikely that any sentencing board might find it practicable 
in the case of an embezzler to safeguard the public without imprisonment, whereas the 
chronic or petty thief might be a most difficult individual to rehabilitate. In practice 
any such sentencing board must have wide discretionary powers. The reader may 
ascertain for himself the limitations which Professor Glueck would impose in order that 
such a board might not become an autocracy. Elsewhere in the volume, the author 
deals with the criticism sometimes advanced that if scientific workers had any control 
over the sentencing and liberation of prisoners, sentimental considerations would result 
in a dangerous diminution in punishment and a consequent increase in crime. As the 
author points out, it is much more likely that, if the disposal of a prisoner was decided 
after a scientific consideration of the case, many persons guilty of minor crimes would 
be kept in custody for long periods because of the poor prospect of returning habitual 
petty offenders to any useful life in the community. 

Some startling figures are given to show the inadequacy of present methods for 
the control of crime in the United States: ‘‘When it comes to the repetition of crime 
by those already punished, the situation is little short of appalling. In New York, 
during the past two years, of 4,254 indeterminate-sentence prisoners paroled, about 
whose prior arrests information was available, at least 68 per cent. were found to have 
had previous arrests, 1,432 of them three or more. In Massachusetts, during the 
statistical year ending in 1934, of 3,654 male offenders sent to jails and houses of cor- 


rection, 58 per cent. were reported to have had prior commitments; of 1,675 sentenced 
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to the state farm, 89 per cent. had served prior sentences of incarceration; of 83 sentenced 
to prison, 70 per cent. had previously been imprisoned; of 110 sentenced to the reform- 
atory, 64 per cent. had served prior sentences. Among 7,236 offenders committed to 
federal institutions during the year 1933-34, 48.5 per cent. were reported to have had 
prior commitments—an increase over the three preceding years; and it is pointed out 
that ‘the percentage of known recidivists might tend to increase from year to year, 
since identification records are becoming more complete’’’ (pp. 207, 208). Some 
of the defects noted in the substantive law and system of administration are peculiar 
to the United States, and it may be said that some of the changes proposed are at the 
present time in force in Canada. On the other hand, much of the data has virtually 
universal application, especially the chapters dealing with causation of crime and the 
suggested changes in penology. The value of the work is increased by a minimization 
of theory and an adequate documentation of statements of fact. 
K. G. Gray 

Law Building, University of Toronto. 


Fundamental Principles of the Sociology of Law. By E.Eurticu. Trans- 
lated by W. L. MoLL. With an introduction by R. Pounp. 
(Harvard Studies in Jurisprudence, vol. V.) Cambridge, Mass.: 
Harvard University Press. 1936. Pp. xxxvi, 541. ($5.00) 


Ehrlich’s Grundlegung der Soziologie des Rechts needs no introduction to English 
students. Some years ago, Sir Paul Vinogradoff indicated the significance of this book 
in a lengthy review. Professor W. Page stated and discussed Ehrlich's aims and 
methods in a paper read at the fourteenth annual meeting of the Association of American 
Law Schools, and Ehrlich’s own résumé of his theories, translated by Nathan Isaacs, 
is to be found in vol. 36 of the Harvard Law Review. There are many students, English 
and American, who have come to feel that the chief claim of the University of Czerno- 
witz to recognition has been that within its walls Ehrlich accomplished his busy and 
fruitful life's work. His life came to an end amid the miseries that fell upon Austria 
after the world war ended. It might have been a longer life in happier conditions; 
but it was a life of rich fulfilment Ehrlich was a philosopher, a logician, an historian; 
but he went out and beyond any sterile Begriffsjurisprudenz, any barren deduction from 
principles of code and statutes, any evolutional fatalism. It is characteristic that the 
words ‘‘das lebende Recht” appear constantly in the titles of his books and in the pages 
of histheses. It was the living law that Ehrlich sought—a law quickened by the innate 
impulses of the social group. For him the social order had its roots deep in the basic 
alliances of marriage and of the family, in the holding of what was one’s own in effective 
working use, in the word and pledge of man with man in the market place, in the old 
tried usages that say what shall be done with a man’s goods when he is no longer there 
to keep and use them. 

Professor Moll has precisely caught the spirit of Ehrlich’s book. His work does 
not read like a translation, even though he has observed an excellent rule, and, when 
he is not quite sure of the adequacy of an English version, has added the words of the 
original text in brackets. There is a short preface that gives the bare essential matters 
of biography and analysis, and the translator has added explanatory footnotes to the 
text only when these are absolutely necessary. Dean Pound contributes an intro- 
duction in which he compares Ehrlich's approach to law with that of other jurists of 
his time, and estimates, in terms of generous appreciation, Ehrlich’s contribution to 
the sociological jurisprudence of to-day. 
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The essential text of this book is that the legal norm and the social norm are related 
species, that all law is the law of an association, and that the social associations are the 
source of the coercive power of the legal norms. This idea is elaborated by the author 
in a survey of wide range and power, and made concrete by a detailed consideration of 
actual legal institutions in the ancient and in the modern world. Chapter xii, which 
has to do with juristic science in England, can be read, apart from the rest of the book, 
as one of the most clear-sighted reviews of that subject that has ever come from the 
pen of a continental jurist. It is impossible to do more than to suggest the force and 
vital directness of Ehrlich’s book; and it must suffice to indicate, with an earnest recom- 
mendation to get the book and read it, the general conclusions at which the author 
arrives. ‘The sociology of law must begin with the ascertainment of the living law. 
The scientific significance of the living law is not confined to its influence upon the 
norms for decision which the courts apply, or upon the content of statutes. The 
knowledge of the living law has an independent value, and this consists in the fact that 
it constitutes the foundation of the legal order of human society. In order to acquire 
a knowledge of this order we must know the usages, relations of domination, legal 
relations, contracts, articles of association, declarations by last will and testament, 
quite independently of the question whether they have already found expression in a 
judicial decision or in a statute or whether they will ever find it. . . . Modern commerce 
. . . has created an enormous number of new forms, which ought to be the subject 
matter of scientific study as well as those that have been enumerated in the statute. . . 
Economists, it is true, have often been engaged in investigations of the kind enumerated 
here. But this has by no means rendered the work of the jurist superfluous. . . 
Though the jurist can be taught much by the economist, and the economist by the 
jurist, the questions which the identical objects of investigation pose to their respective 
sciences are absolutely distinct; and for this reason no part of the labour which is 
necessary for both may be thrust upon one of them alone. . . ._ In order to understand 
the actual state of the law we must institute an investigation as to the contribution 
that is being made by society itself, and also as to the influence of the state upon social 
law. . . . Of course our knowledge in this sphere will always remain full of gaps, 
and unsatisfactory, and doubtless it is much easier and much more pleasant to study 
a few codes together with illustrative material and explanatory notes than to ascertain 
the actual state of the law. But it certainly is not the function of science to seek easy 
and pleasant tasks but great and productive ones. We know in part, and the science 
of law is no exception to this: the more truly scientific it will become, the more perfect 
it will be.” 

F, C. AULD 
Law Building, University of Toronto. 


The Empire in the World: A Study in Leadership and Reconstruction. 
By Sir A. WILLeERT, B. K. LonG, and H. V. Hopson. Edited by 
E. T. Cook. London, New York, Toronto: Oxford University 
Press. 1937. Pp. x, 323. ($3.00) 

This book was planned two and a half.years ago but its argument is addressed to 
the imperial conference of 1937. Its sub-title might more accurately have been: ‘‘A plea 
for United Kingdom leadership in the reconstruction of the empire and the world.” 
[he plea is on the whole forcefully put and the general lines of the reconstruction 
advocated will be endorsed by liberal internationalists inside and outside the common- 
wealth. Sir Arthur Willert is the author of most of part I and of part IV. In part | 
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he describes the present critical international situation and the slump during the last 
six years in the prestige of United Kingdom foreign policy. In part IV he pleads for 
a clear and consistent lead by the United Kingdom in the establishment of a system 
of collective security for the whole of Europe. These sections suffer from Sir Arthur 
Willert’s having been from 1925 to 1935 chief of the press department of the foreign 
office. His language is too guarded. The same criticism cannot be levelled against 
the other two authors. Mr. B. K. Long was a member of the Cape house of assembly 
and later of the first Union parliament; and from 1920 to 1935 was editor of the Cape 
Times, having previously been Dominion and foreign editor of The Times. In part II 
he gives a masterly survey of the post-war constitutional development of the Dominions 
and India. His chapter on ‘‘Empire Permanence’”’ is worth close study. In six pages 
he has charted in incisive and realistic language the proper future course of common- 
wealth constitutional development. Here his training as a lawyer and his experience 
as a legislator and editor stand him in good stead and lend weight to many statements: 
“To deny the right of any Commonwealth community to pronounce itself a republic, 
or to secede, or to attempt to declare itself neutral in war, is to waste words. There 
is no authority within the Commonwealth which can restrain any member-State from 
doing any of these things’ (p. 122); ‘‘The persistence and bitterness of controversy 
about republicanism, secession, and the rest, in one or two of the Dominions, would 
shock British public opinion if it were known. All the more reason why there should 
be no hair-splitting in Great Britain about Dominion rights” (p. 124); ‘‘Discussion and 
recognition of the most far-reaching Dominion rights can only do good” (p. 125); 
‘The Coronation Imperial Conference of 1937 will have the chance of removing the 
last vestiges of Dominion doubt about their unrestricted right to say for themselves 
what their future is to be’’ (p. 147). 

Mr. H. V. Hodson, editor of the Round Table, contributes a chapter on the economic 
background of the present international situation, and a hundred-page survey of the 
economics of the empire. He urges the acceptance, as the fundamental principle of 
intra-commonwealth economic policy, of the thesis that ‘if. . .any. . . step for the 
tightening of Imperial economic ties entails on balance a raising of aggregate barriers 
to world trade as a whole, it is unlikely to be of permanent advantage to the Empire”’ 
(p. 199). He also advocates the United Kingdom’s taking a lead in a policy of inter- 
national economic appeasement in order to relieve the international political strain, for 
‘‘Economic difficulties may not, indeed, be the proximate causes of war; but they create 
conditions under which dictatorships rise and flourish, and later the dictators can 
persuade their people and themselves that war is better than economic stagnation and 
the menace that economic discontent points at their own régime”’ (p. 50). This general 
approach to economic questions leads Mr. Hodson to make a vicious and convincing 
attack upon the contradictions, inconsistencies, and hypocrisies of the international and 
imperial economic policy of the national government of the United Kingdom. 

This book is an example of a successful attempt to write for the intelligent layman 
a serious, didactic study of commonwealth problems. It never loses sight of the truth 
that commonwealth affairs must be studied merely as one aspect of international affairs. 
It is a salutary warning to over-zealous imperialists who are tempted by visions of 
imperial, economic, and political isolation or semi-isolation. It is heartening, therefore, 
to learn that it is the first book of the month of the ‘Right Book Club”. Attention 
should be drawn to a few minor errors in Mr. Long's section. It was Sir Robert Borden, 
not Mr. Mackenzie King, who secured after the war (May 10, 1920) recognition of the 
right of Canada to appoint a minister to Washington (p. 93). It was not, however, 
until February, 1927, that an appointment was made. Mr. J. W. Dafoe, himself, has 


drawn attention to Mr. Long's error in stating (p. 76) that he accompanied Sir Robert 
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Borden to the imperial war conference of 1917 and had something to do with the drafting 
of the Dominion status resolution of 1917 (Toronto Saturday Night, June 12, 1937, p. 12). 
Some qualification should surely be made to the statement (p. 115) that ‘‘there is no 
doubt that the Parliament at Westminster would pass without question or alteration 
any amendment {to the B.N.A. Act] properly requested by the Parliament at Ottawa’’— 
and what is the precise meaning of ‘“‘properly’’? The account of the Canadian constitu- 
tional crisis of the summer of 1926 (p. 107) is slightly misleading since it does not 
mention that in October, 1925, a general election had been held at which Mr. King had 
failed, as in 1921, to secure a majority. Finally, and this is the most important point, 
is it ‘certain that the Dominion status idea, as conceived by the Canadian and South 
African leaders in 1917 [Sir Robert Borden, General Smuts, Mr. Dafoe], looked forward 
to all the results that have followed since’’ (p. 77)? Mr. Dafoe probably was looking 
forward to the main result—six separate foreign policies—but the others, as is apparent 
from the resolution of 1917—‘‘an adequate voice in foreign policy’’—and from General 
Smuts’s speech on Locarno (p. 98), were thinking in terms of a single empire foreign 
policy in the formation of which the Dominions and India would have an adequate 
voice. The real nature of the post-war constitutional development of the common- 
wealth has for too long been obscured by the attempt of the members of the imperial 
war conference of 1917 to persuade themselves and the public that the constitutional 
development of the commonwealth which has actually taken place was what they, in 
1917, wanted to see take place. 
Escott REID 

Dalhousie University. 


Legislative Processes: National and State. By }. P. CHAMBERLAIN. (The 
Century Political Science Series, ed. by F. A. OGG.) New York, 
London: D. Appleton-Century Co. 1936. Pp. xii, 369. ($3.50) 


To those who are acquainted with the system of cabinet as distinguished from 
presidential government, the constitution of the United States presents an interesting 
puzzle in the technique of government. But for the fact that the system works, we 
might almost be inclined to believe that the separation of the executives and the legis- 
latures would have destroyed any possibility of harmonious co-operation in dealing 
with modern problems. Especially is this true in the sphere of law-making, in which, 
with us, the initiative and responsibility rest primarily with an executive responsible 
to the legislature, whereas in the United States this direct relationship is almost entirely 
lacking. The fact that the gap has been bridged in the United States by devices which 
make the scheme workable is a tribute to the political genius of the people, but it only 
adds to the confusion of the foreigner, whose interest in the everyday affairs of the 
world makes some knowledge of the processes of American legislatures a sine qua non. 

Professor Chamberlain's study, although probably intended primarily for students 
in the United States, will benefit a wider public. The learned author has stripped the 
mystery from the legislative process and has presented a clear-cut, realistic account of 
how laws are placed on the statute books. His analysis covers not only the technical 
machinery and procedure, such as the organization of the legislatures, the standing 
committees, commissions of inquiry, executive action, and so on, but also the subjective 
factors, such as the effects on legislators of methods of election, relations between 
legislators and their constituents, the influence of ‘‘pressure’’ groups, party allegiance, 
and similar matters. 

What this study forcibly discloses is the relative importance of at least a substantial 
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number of congressmen in the making of laws as compared with the réle played by 
private members in Canadian legislatures. It is true that parliament and congress are 
‘‘law-declaring rather than law-making bodies"’; but, even if this be granted, there still 
remains the fact that congressmen exercise a greater degree of contro! over legislation 
than do our legislators, and we are led to believe that an act passed by congress more 
closely reflects the public will than does an act passed by a Canadian legislature. On 
the other hand, we may be permitted to wonder whether the division of responsibility 
makes for coherent legislation. 

The author’s discussion of the freedom of the individual member and of the power 
of minority groups is noteworthy. The chapter on the methods by which bills are 
selected for submission to the legislature is especially interesting. The chapter on the 
courts and the legislatures contains much food for thought. In conclusion, we may 
say that Professor Chamberlain has been eminently successful in his efforts to show 
how laws are made in the United States and this treatise may well become the vade 
mecum of ‘‘budding politicians”. 

Jacos FINKELMAN 
Law Building, University of Toronto. 


The Conflict of Laws with Special Reference to the Law of the Province of 
Quebec. By W.S. Jonnson. Vol. III. Montreal. 1937. Pp. 
Ixxx, 962. 


This treatise is the last and longest of Mr. Walter S. Johnson's admirable and 
scholarly work. It deals with wills, gifts, minority and tutorship, curators, moveables, 
immoveables, delicts and quasi-delicts, contracts, usage or custom, procedure, juris- 
diction, evidence, capias, injunction, power of attorney to sue, seizure by garnishment, 
and revendication or replevin. Certain of the chapters (such as those on wills, contracts, 
torts, replevin, injunctions) are of general application and interest, for they treat of 
subjects which concern or affect the common-law provinces as well as Quebec. Indeed, 
the entire volume, in providing contrasts and comparisons between the two systems 
of law prevailing in Canada as well as in presenting their similarity and agreement 
is of the greatest value and importance not only domestically but abroad. The distin- 
guished author has placed all lawyers and jurists, whatever their nationality, under a 
real debt for the arduous task which he has completed in such an excellent manner, 
worthy of the best traditions of legal scholarship. 

The section on wills brings out in striking fashion the place that Quebec law— 
that is the jurisprudence resulting from cases arising in Quebec— occupies in the law 
of the common-law provinces, and, vice versa, the place that the law of the common-law 
provinces, of the supreme court of Canada and of the judicial committee holds in Quebec. 
It is interesting to note the author's criticism of Lord Kingsdown's Act, his approval 
of the changes in this act made in Saskatchewan, and the analysis and use of ‘‘character- 
ization” (the French ‘‘qualification”’) which has received recently the learned attention 
of Dean Falconbridge (15 Canadian Bar Review (1937), at pp. 215 ff.; 53 Law Quarterly 
Review (1937), at pp. 235 ff., 537 ff.). Renvoi appears again (pp. 89 ff.), and, on the whole, 
Mr. Johnson approves of the doctrine; although as far as Canadian law is concerned 
(no matter what the province) it is still dependent on Ross v. Ross, (1894) 25 S.C.R. 307. 
Minority and tutorship, and indeed all the topics considered, provide proof of the 
difficulty that editors of digests and abridgements, who are concerned with dividing the 
law into compartments, experience when confronted with a subject like the conflict of 
laws, which often suffers through repetition, duplication, or incompleteness. Mr. 
Johnson, having a clear field before him, includes the whole field of law in all its aspects, 
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provided only that in some way or other it affects or deals with the conflict of laws. 
In the chapter on jurisdiction, the author wisely divides his subject into two parts: 
(i) the principles upon which we will recognize the jurisdiction of foreign courts in 
respect of such matters as foreign judgments, marriage, divorce, etc.; and (ii) the prin- 
ciples upon which our courts take jurisdiction to hear and decide cases in which there 
is a foreign element. The chapter on extraterritoriality reveals few outstanding Cana- 
dian‘cases, save those dealing with ships or other property owned by foreign sovereigns 
or states. It is, in the main, an accurate summary of the general and English law 
on the subject. The same is true of the discussion dealing with diplomatic and consular 
representatives, though in respect of consuls at least, there are a few interesting Cana- 
dian cases, most of which have arisen in Quebec. Some reference might have been 
made to the privileges and immunities of diplomats and consuls as set out in Feller 
and Hudson's Diplomatic and Consular Laws and Regulations. An interesting Manitoba 
case (Maas v. Seelheim, |1936] 4 D.L.R. 267), decided too late for inclusion, holds that 
consuls are privileged in respect of libel and slander actions if the statements made by 
them are made in the course of their official business as consuls and properly within 
their duties. The chapter on evidence raises a nice point as to the admissibility of oral 
evidence in a Quebec court in respect of contracts made in other jurisdictions. Two 
sections of the Quebec code (ss. 1233, 1235) are here in issue; and, after citing the English 
and French law and such Quebec cases as have been decided, the author concludes that 
the matter cannot be said to be definitely settled in Quebec. The chapter on delicts 
and quasi-delicts is a clear and precise exposition of the law both in Quebec and the 
common-law provinces, together with appropriate references to the views of authorities 
who have discussed the subject. The author concludes that fundamentally the question 
of the authority of the Quebec courts to deal with alleged torts committed abroad is one 
of jurisdiction determined by characterization. The act alleged must first be character- 
ized as either justifiable or unjustifiable in foreign law. If it is unjustifiable and also 
wrongful in Quebec, the Quebec courts will deal with it. This is identical with the 
English law on the matter. In the chapter on contracts there is an interesting dis- 
cussion of the validity or enforceability of contracts made in contemplation of a breach 
of the revenue or other laws of a foreign country. The author, rightly in our opinion, 
concludes that ‘‘ideas as to the obligations of international comity have changed or are 
in process of change long overdue, and the doctrine [that no country ever takes notice 
of the revenue laws of another] has been criticized’, although, apart from the discredited 
opinions of Raney J. in Walkerville Brewing Company v. Mayrand, (1928) 63 O.L.R. 5, 
and Harwood and Cooper v. Wilkinson, (1929) 64 O.L.R. 392, there is not much Canadian 
evidence of this change. 

The volume, like its predecessors, contains an adequate table of contents, a list of 
the cases referred to, and a good index, which combine to make reference and consulta- 
tion easy. Naturally, in a work of such a comprehensive nature, we have been able 
to refer only to some interesting features. We cannot leave it, however, without once 
more congratulating Mr. Johnson on the completion of a work of such magnitude with 
distinction, clarity, scholarship, judgment, and learning, which ought to be in every 
library and in use by all scholars and practical lawyers. 


N. A. M. MacKenzie 
Law Building, University of Toronto. 
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The Lasting Elements of Individualism. By W. E. HockinG. (Powell 
Lectures on Philosophy at Indiana University.) New Haven: 
Yale University Press. 1937. Pp. xiv, 187. ($2.00) 

Professor Hocking tells us in his preface that the peculiar shape of the argument 
had its beginnings in a three-cornered symposium on “‘the future of liberalism’ held in 
New York in the winter of 1934-5. This book represents the first series of Mahlon 
Powell Lectures at the University of Indiana in 1936. In it Professor Hocking has 
developed his contribution to the symposium into a more extensive essay on the merits 
and defects of liberalism. The book is in five chapters under the main headings: (i) the 
individual as unit of social order; (ii) is liberalism working badly? (iii) the dialectic 
of liberalism; (iv) two necessities of future societies; (v) the co-agent state. 

The main thesis which Professor Hocking develops is the familiar doctrine of the 
idealist school which stresses the parallel between state and organism: as the state is 
an organic structure it has parts which are different but not independent, they are 
members of one body and their functions are mutually helpful. This philosophy is 
the underlying theme of the whole book and the exposition is typical. Green and 
Bosanquet established the principles of argument for this school of thought so success- 
fully that their followers have little chance to be original. After tracing the growth of 
individualism from the last days of feudalism and showing the connexion between 
individualism and liberalism, Professor Hocking commits himself to the view that the 
liberalism of the nineteenth century has done its work. The reason is that it exploited 
the rights of the individual at the expense of the claims of society. This argument 
introduces the statement of ‘‘the dialectic of liberalism’’, illustrated by the examples 
of John Stuart Mill and Karl Marx. Mill's view of liberty is analysed in a keen and 
convincing manner, thbugh it must be remembered that Mill’s plea for liberty was 
relative to conventions and restrictions which in his day could be relied upon to curb 
excess. In retrospect we can see that Mill's idea of liberty would make its exercise 
too easy; the right to propagate any idea without hindrance is really equivalent to 
restricting the right of opposition to any propaganda. Professor Hocking is justified 
in objecting to this; as, if no idea could prevail over any other idea, the logical result 
would be a futile complacence. He is also justified in pointing out that ideas are advo- 
cated in order that they may have power and control the community; they should 
therefore be subject to resistance and not be thrust on persons who are immature or 
at a disadvantage, as is the case when the school or college is made a place for 
propaganda. 

After discussing Mill, the author proceeds to show that Marx furnishes the counter- 
part to this doctrine. He has ‘pointed out the inconsistency of Mill in supporting 
an individualist scheme of society for the sake of the collective good. Marx has the 
reverse inconsistency ; arguing for a collectivist scheme of society for the sake of indivi- 
dual good” (p. 95). The author is fair to Marx, recognizing that the ‘‘sense of the 
individual workman and his lot constitutes the real strength of Marx's writing’. But 
Marx substituted for the ‘‘pure and superhuman logical necessity of Hegel’ the doctrine 
of a ‘‘paradoxically intelligent result of nonintelligent forces’. Rejecting both ex- 
tremes, Hocking puts his faith in ‘‘the slow consensus of freely thinking and groping 
human minds”. At this point the author introduces the concept of a ‘‘joining function”. 
This enables him to reject the organic conception as found in Aristotle and Hegel. This 
divergence from the doctrine of organism seems to consist in emphasis on process. It 
would be difficult to prove that either Aristotle or Hegel overlooked process, so that 


this contribution is reduced to the invention of a formula. This art of constructing 


new forms of expression is exercised in the fourth chapter, in which the “‘two necessities” 
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of future societies are declared to be ‘‘the commotive function” and ‘‘the incompressible 
individual’’. After a brief critical review of the principles underlying the communist 
and the fascist ‘‘experiments’’, a conclusion is reached in the definition of the ‘‘co-agent 
state” which ‘‘is based on the unanimous action of free individuals” (p. 150). Professor 
Hocking has shown in earlier works that, like most recent thinkers, he wishes to give 
the doctrine of idealism a new lease of life by making a place for the will and not throwing 
all the burden on reason. However, the operators of will in this scheme are eminently 
rational and the change of emphasis does not involve more than a bias toward action. 
Some indications of the right line of action are given in the last chapter. The final 
conclusion is that individualism has some ‘“‘lasting elements’’ and that so long as these 
elements are preserved by individuals the future of liberty is secure. Professor Hock- 
ing’s work is a timely discussion of a question which is made prominent by the existing 
tendencies to authoritarian or totalitarian forms of control. It makes a contribution 
to the critical estimate of principles and clarifies the essential meaning of individualism, 
with due regard for those social and economic changes which make the old idea of 
‘rugged individualism" distinctly foolish and the new idea of solidarity rather terrifying. 


G. S. BRETT 
University of Toronto 


The British Empire: Its Structure and its Problems. By J. STOYE. 
London: John Lane. 1936. Pp. xvi, 344. (12s. 6d.) 


Presumably this book is a product of the new Nazi political science. The author 
tells us that he has written as a geopolitician basing himself upon blood and soil. The 
one principle of geopolitics which stands out clearly in the book is that of autarchy. 
rhis principle the author does not consider it necessary to prove, he merely applies it 
to the communities of the British Empire. He is tremendously impressed with the 
efforts of the Dominions to emancipate themselves from monoculture and to build up 
a well-rounded economy. He is also impressed by Mr. Walter Elliot’s schemes in 
England, and professes to discern guiding principles in the rhetoric of Sir Oswald Mosley. 
He himself indulges in a good deal of somewhat mystic rhetoric about blood and soil. 
Apart from such light as the reader may get from these passages, he is tempted to con- 
clude that the author summons the principles of geopolitics to his help whenever he 
wishes to add impressiveness to some statement of platitude or prejudice. 

As a work of scholarship, the book is not impressive. To judge from the bibliog- 
raphy, the author has depended greatly upon the little volumes in the Home University 
Library and the Modern States series. The one volume of Professor Keith's to which 
he refers in the bibliography is his short Dominion Autonomy in Practice of 1929. We 
could make a long list of authoritative books on British history and on modern British 
politics and foreign policy which he does not seem to have consulted. On Canada he 
has used the Canada Year Book, but does not appear to have read any of the recent 
books which Canadian political scientists have been publishing in some profusion. He 
starts with the fairly obvious thesis that the British Empire is an expression of English 
character, and he demonstrates this by a review of English history. It would be unkind 
to compare this superficial survey with the analysis made by his fellow German, the 
late Professor Dibelius, in his book on England; a book which was based upon a profound 
knowledge of English history and literature 

The pages on Canada are full of the most elementary mistakes. The author 
appears to think that Mr. Bennett became prime minister in 1927 and again in 1930 


p. 138 He speaks of the king's privy council for Canada as having been created in 
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1932 (p. 152). He refers to the celebration in 1934 of Cartier’s discovery ‘‘on the shores 
of the Canadian village of Gaspe, near Charlotte-town” (p. 159). He tells us that 
without the 7000 Canadian troops England would not have been able to win the Boer 
war (p. 130). On the north-west rebellion of 1885 he says that Macdonald maintained 
a strictly British attitude and refused to give them (the half-breeds) land in Manitoba 
and that never again did Macdonald receive a vote in Quebec (p. 129). Similar remark- 
able statements may be found about the other Dominions. He quotes a fellow German 
as authority for the statement that the possible population of Australia is 150 million 
(p. 204). On South Africa he tells us about ‘‘a Mr. Stallard’’ who stands out for the 
right of neutrality and the right of secession (p. 174). One may be sceptical of the 
value of the principles of geopolitics when applied by a student whose knowledge of 
specific facts is so shaky. 

It should be added in fairness that the book has a great deal of interesting and 
correct information about the various parts of the empire. The author insists through- 
out that the bonds holding the empire together must not be thought weak by continental 
Europeans because the empire seems such a formless aggregation of separate units. 
He is quite clear-headed about the British drive for power, and he warns his readers 
against dreams that the empire is on the verge of disintegration. The more likely 
future which he sees for it is a closer alignment with the United States and a gradual 
withdrawal from Asia. But on the whole the pretentiousness of the book is not justified 
by any special knowledge or insight. 

FRANK H. UNDERHILL 
University of Toronto. 


The Promise of American Politics. By T. V. SMitu. Ed. 2. Chicago: 


The University of Chicago Press. 1936. Pp. xxx, 308. ($2.50) 

Mr. Smith is professor of philosophy in the University of Chicago and also state 
senator in the state of Illinois. To judge from this book his lectures on philosophy 
must have been made much more stimulating and vivid by his experiences as a practical 
politician. But if any of his fellow-politicians in Chicago are capable of understanding 
the argument of this book or of appreciating its value, then Chicago has been grossly 
libelled in the world at large. The book is the work of a modern American liberal, 
an admirer of Jefferson, who is in reaction against the rugged individualism of American 
tradition because it has forced a ragged individualism upon too many American citizens, 
and who finds the promise of American politics in the acceptance by both the major 
political parties of an extension of the sphere of government into the field of welfare. 
He devotes some penetrating chapters to an analysis of fascism and communism. The 
former he rejects outright because it permits full individuality only to one individual, 
the duce, and because it imposes its end, community, by coercive means which are 
unacceptable to the liberal. Communism he accepts as having the same ends as those 
of liberalism, but he finds the moral distance bet ween its ends and its means (of coercion) 
too wide to be bridged. The best hope he sees for Russia is that the movement there 
‘will peter out as a revolutionary struggle and will turn its vast energies to solving 
peaceably the problems of representative government’’. In this field it may be a 
healthy rival to America. The most interesting and valuable section of the book is 
on parliamentarianism. This is a subject on which the author's combination of theo- 
retical study and practical experience makes his remarks especially useful. He does not 
believe in the existence of any ‘“‘general will’ in any given community unless such a will 
is imposed by force and dogma. ‘‘There is no mystically consummated social end to 
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be represented by self-appointed men, there are only separate, and often conflicting, 
interests to be represented.’’ But since consent is the sine qua non of a fruitful social 
life, the practical problem is to find the best techniques for achieving the widest possible 
measure of consent among all the groups in any society. ‘‘Democracy stated in terms 
of ends represents the same kind of illusion as the classless society of communism. It is 
not something to be got to but a method of getting along.’’ The practical competition 
between American democracy and communism is as to which has created, or can create, 
the better representative system. This brings the author to the promise of American 
life as he sees it. His hope is in the middle class, which he defines as being made up 
of all those groups, the professional groups being the typical ones, who possess special 
skills and the disciplines which go with these skills. At this point either Mr. Smith 
becomes mystical and cloudy himself—after being very brilliantly destructive of the 
mysticism inherent in fascism and communism—or else this reviewer suffers from a 
lack of proper understanding. At any rate I fail to understand the conclusion to which 
the whole book seems to be leading. The book, however, is packed full of shrewd 
observations upon the controversies among rival “‘isms’’ of our day. The author has a 
point of view of his own and a style of his own, both of which are unprofessorial and 
therefore to be commended. 


FRANK H. UNDERHILL 
University of Toronto. 


The Government of Northern Ireland: A Study in Devolution. By N. 
MANSERGH. London: George Allen and Unwin. 1936. Pp. 335. 
($3.75) 

In this volume Dr. Mansergh has added to the reputation which he justly acquired 
through his work on the Irish Free State (see 1 University of Toronto Law Journal (1936), 
at pp. 399 ff.). He possesses in an eminent degree the rare capacity of writing on almost 
contemporary events in a fine historical spirit; and this is all the more remarkable 
when we recall that the events are those of passion-tossed Northern Ireland. In 
addition, his study is no mere survey or analysis of a system of government. It is a 
distinct essay in politics—‘‘a study in devolution’’; and it is carried out in such a way 
as to herald the arrival of an accomplished political scientist. The governmental system 
is indeed reviewed with thoroughness and a keen appreciation of its complications, 
especially in relation to finance, and in close relationship to historical origins—the Irish 
problem as a whole, Ulster specifically, the last details leading to unwilling partition 
under a local parliament. Then follow excellent chapters on administrative workings, 
on relations with Westminster, leading up to the theme of devolution. Here the author 
writes with care and discrimination. He is fully aware that he has been discussing a 
particular case—an example of devolution; and he knows the dangers of proceeding to 
general principles. With these reservations in mind, he concludes that further devolu- 
tion would provide benefits for the workings of the parliament of Westminster which 
would far outweigh possible dangers and defects. In such a way does he think it 
possible for administrative schemes to be tried out and tested, especially in their applica- 
tions to given areas; while legislation necessary for a narrow or restricted purpose, at 
the moment difficult to obtain, would be possible. It is true that the experiment in 
Northern Ireland began in sorrow and pain, which have left not only scars and hardly- 
healed wounds, but a mentality of unparalleled suspicion, so that it does not stand out 
as the example it might otherwise have been. On the other hand, its very success 
amid the conditions which we have mentioned is a strong argument for further experi- 
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ments under happier circumstances. The entire book is worthy of serious attention; 
and it is not too much to say that both Northern Ireland and the Free State are at last 
fortunate in a sympathetic and scholarly jurist and critic, who can see a little further 
and a little deeper than either the Boyne or the Vatican. 

W. P. M. KENNEDY 
Law Building, University of Toronto. 


Roman Law and Common Law: A Comparison in Outline. By W. W. 
BUCKLAND and A. D. McNatr. Cambridge: At the University 
Press. [Toronto: The Macmillan Company of Canada.] 1936. 
Pp. xx, 353. ($4.50) 


Cambridge has long been the home of studies in Roman law. This book is the 
joint product of the regius professor of civil law and the former Whewell professor of 
international law. Its aim is suggested in the title. Earlier writers have been mainly 
concerned with the striking resemblances they have found in the Roman law and the 
common law; and they have sought to describe the influence exercised by civilians upon 
English jurisprudence. This book begins rather by indicating the outstanding differ- 
ences which characterize the two systems, and then describing the underlying similarity 
of legal method. Both English and Romans seem to have had special gifts for admin- 
istering and for being administered. Both have been given to action rather than 
reflection, and both have shown little essential regard for symmetry and logic in their 
development of legal rules. (The symmetry of Pandektenrecht is, after all, a product 
of continental jurisprudence in a late period.) Both systems of law were in their earlier 
stages intensely individualistic. Both revealed a high degree of inventiveness and 
capacity for adaptation. Both were the product of slow growth, were shaped and 
framed in the workshops of the courts rather than created uno ictu by express legislation. 

The essential thesis of this book is not new, but here, for the first time, it has 
received a special and comprehensive treatment. Dean Roscoe Pound, indeed, in his 
Spirit of the Common Law, pointed out differences between the Roman and English 
conceptions; but his comparison was, in the main, between the common law and the 
law of the civilians. The classical Roman law, however, is here considered; and it 
does not need to be said that Dr. Buckland can speak on that subject with the voice 
of authority. Dr. McNair has, no doubt, chiefly concerned himself to verify the 
correctness of the presentation of English rules; and his authority, too, is unquestioned. 
The original scheme and most of the preliminary work are, we are told, the work of 
Dr. Buckland, but every chapter is the result of collaboration; and the reviewer, reason- 
ably familiar with the work of both authors, has been struck with the skill with which 
the views of both have been so harmoniously blended. This is not an easy book. The 
reader who is not tolerably conversant with the principles of Roman law may be inclined 
to think that a good deal is taken for granted. However, the work is extremely thought- 
provoking, and merits a place in any curriculum of legal studies. The common lawyer 
who reads this book will experience again that clearer vision of the problems of his 
own law which a view of the Roman system never fails to afford. 

F. C. AULD 
Law Building, University of Toronto. 
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The Law of Peace. By C. VAN VOLLENHOVEN. Translated by W. H. 
CARTER. With a preface by J. W. J. M. VAN EysinGa. London: 
Macmillan and Co. [Toronto: The Macmillan Company of 
Canada.| 1936. Pp. xvi, 261. ($3.50) 

Supplement to 1926 Revised Edition of the Law and Procedure of Inter- 
national Tribunals. By J. H. Ratston. (Stanford Books in 
World Politics, ed. by G. Stuart.) California: Stanford Uni- 
versity Press. Oxford University Press. 1936. Pp. xx, 231. 
($4.00) 

American Diplomatic and Consular Practice. By G. H. STUART. New 
York, London: D. Appleton-Century Co. 1936. Pp. xii, 560. 
($5.00) 


The late Professor Van Vollenhoven was a distinguished student of Indonesian law, 
perhaps the most distinguished scholar on Grotius, and in the last year of his life, after 
forty years of remarkable work, he proposed to start lecturing on comparative law. 
With such a background of accomplishment we should expect an unusual treatise, and 
we are not disappointed. After concluding that little is to be gained from the ancient 
western world and that the orient had not been sufficiently explored for the knowledge 
and understanding of international law, he selects the year 1150 as marking the begin- 
nings of the development of modern international law, and not 1648, as so many author- 
ities suggest, and traces the evolution down to the opening of the disarmament con- 
ference of 1933, dividing his survey into four periods: 1150-1492, 1492-1780, 1780-1914, 
1919-31. These he considers under the heads: medieval portents of the law of peace, 
the reign of war (jus belli), the law of war and the law of peace (jus belli ac pacts), 
the law of peace and the law of war (jus pacis ac belli). The important quality of his 
mind reflected in the book is the fact that he investigates actual happenings in the 
interrelations of states during these periods and that he is not satisfied to rely on other 
authorities or even on an analysis of the contributions of the international lawyers. 
Of modern writers on international law he concludes that one must regretfully admit 
“that not even those with claims to historical scholarship have made any appreciable 
contribution to its historical portrayal. . . . The history of international law itself, 
a description of the developments in the law, as actually established and applied, the 
law actually invoked by governments—that study has been neglected except for a few 
fragments of research.’’ Two important points, in addition, emerge from a study of 
the treatise. First, the manner in which the thesis runs throughout that the progress 
and direction of the rule of law in inter-state relations are determined by the interplay 
of two great forces—unselfish disinterestedness and intelligence which make for peace, 
and short-sighted selfishness issuing from an insistence upon unlimited national sov- 
ereignty. Secondly, as far back as 1898, he became convinced that something in the 
nature of a police force was necessary in any stable international society. The conclud- 
ing chapters are devoted to the implications of this conviction. He finds some comfort 
in article xi of the covenant of the league of nations, while of article xvi which was 
invoked against Italy, he wrote in 1932: ‘It has had its wings clipped, then its claws 
cut, and after that its eyes gouged out."’ His objections to this article were based on 
the fact or belief that its application depended upon the decision of each sovereign state 
and he could not conceive that the various members of the league would run many 
risks in order to maintain peace. An international police force, however, acting under 
the league, in his opinion, would and could deal with breaches of the peace. The issue 


remains problematical, but the distinguished author's arguments are more than worthy 
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of careful weighing in this connexion. Indeed, the whole book is stimulating. The 
translation is well done, but the absence of an index is singularly unfortunate. 

Mr. Ralston’s book brings up to date the revised edition of his well-known treatise 
issued in 1926. It includes a summary of the decisions of all international tribunals and 
commissions and makes occasional references to those of national courts. Organized 
in the same manner and using the same paragraph numbers as the earlier volumes and 
provided with excellent machinery for the purposes of reference, it is a valuable hand- 
book. The arrangement is under topics or headings, not chronological or according to 
the tribunal giving the decision or award, and this method adds interest for the reader 
while it enables the author to comment upon both decision and topic. The book 
covers a wide range of subjects. No mention, however, seems to be made of the inter- 
national joint commission; but this is due perhaps, to the specialized nature of its work. 
In dealing with the I’m Alone award, Mr. Ralston cites Professor Hyde to the effect 
that the $25,000 paid to the Canadian government ‘‘was meant as partial compensation 
for the expenses connected with the presentation of the case’’ (p. 55); while on p. 133 
he states that ‘‘In the case of the Z’m Alone, $25,000 appears to have been allowed as 
punitive damages in favour of Canada and against the United States’’—a view which, 
on a survey of the entire proceedings, seems to be the sounder. It is interesting to learn 
(p. 200) that, in the opinion of the mixed claims commission between the United States 
and Germany, the activities of the Y.M.C.A. during the war ‘‘were aimed at the direct 
furtherance of military operations against Germany or her allies’, and that this organiza- 
tion could not be held as part of the civilian population of the United States. As this 
opinion would properly apply to similar organizations, it is worthy of consideration 
in the light of possible future activities. The volume should be at the disposal of every 
student of international law, while it ought to serve an excellent purpose, in these days 
when many seem bent on denying the existence of international! law or on making it a 
matter of propaganda, in disclosing what is actually being done or decided in this field. 

Mr. G. H. Stuart is a distinguished editor and has made important contributions 
to the literature of international affairs. He now presents a first-class survey of the 
organization and working of the machinery employed by the United States in the con- 
duct of its foreign relations. It is primarily intended for the American student and 
official, but the work has been so well done that foreigners have much to gain from it 
not only in connexion with the American foreign service, but also in relation to such 
matters as the development of diplomatic and consular practice, functions, duties, 
privileges, and immunities, and women in the foreign service. We are glad to note 
that Mr. Stuart is careful to cite authorities for statements made or for examples given. 
So excellent is this technique that, while we regret some deviation from it (e.g., on p. 444), 
we assume that informal official information has been relied on. The immunity of the 
officials of the league of nations is dealt with briefly (p. 313), but no mention is made 
of their treatment by the United States. The volume includes a useful bibliography 
and index and a number of interesting appendices. It is indispensable as a work of 
reference to say nothing of its wider values to which we have drawn attention. 


Law Building, University of Toronto. N. A. M. MacKenzu 


Le Régime démocratique et le droit civil moderne. By G. Rirvert. Paris: 
Librairie Générale de Droit et de Jurisprudence. 1936. Pp. 461. 

(50 frs.) 
That day is gone, in France, when a teacher of law could say: ‘‘I do not occupy 


myself with theories; I teach the code, and nothing but the code.’ However, for one 
reason or another, the French juriste tends to remain legiste. Much has been written 
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about the transformations of the civil law, and many theories of social and economic 
evolution in law have been propounded; but these, entertaining and instructive as they 
may be, wear an aspect of unreality, for they stop short of the underlying truth. They 
begin with a basic dogma of national sovereignty—the will of the people expressed in 
parliamentary institutions under a plan of universal suffrage. That is not enough. 
The jurist must take into account the political acts that lie beyond the screen of sov- 
ereignty. ‘‘Je regrette de troubler le repos des civilistes qui, comme beaucoup de 
Francais, déclarent volontiers ne pas vouloir faire de politique. Je voudrais démontrer 
qu’'ils ne peuvent pas ne pas en faire.’ Isa statute, an amendment to the code, the 
expression of the will of a majority of representatives in parliament, placed there by 
a majority of the electors? Does the desire of the people as a whole, unorganized and 
inarticulate as it is, prevail over the demands of an organized and persistent minority, 
or even of an individual, backed, it may be, by a bought press and a “‘slush-fund’’? 
Do legislators, when dealing with a bill in committee, look beyond parliamentary 
compromises and political exigencies to see the ultimate effect of a statute upon the 
system of law into which it is to be incorporated? Do our politicians, in their haste 
to add more and more laws to the statute books, ever stop to consider the logical sym- 
metry of the code, or do they ever seriously attempt to avail themselves of the services 
of those agencies and associations which have been set up by jurists, teachers, and 
practitioners? 

It is questions of this sort that are asked by Professor Ripert in this study of French 
legislation and legislative methods. Questions and answers are based upon a considera- 
tion of legal problems in France to-day; but those problems, mutatis mutandis, are the 
problems of any ‘‘modern democracy"’. This serious and thoughtful book is the more 
readable for its flashes of dry humour, its fearless candour, and its clarity in arrangement 
and phrasing. It is the work of a man who is not only a distinguished jurist but also 
an artist in words. Its essential attitude is best summed up in the author’s own words— 
and the words are too incisive to risk spoiling by translation: ‘‘Je me défends de porter 
un jugement de valeur sur l'évolution actuelle de droit. Pour juger le droit d’aujourd’hui 
il faudrait savoir dans quelle mesure il sera suivion abandonné demain. Nous ne louons 
d’ordinaire ou ne dénigrons les institutions anciennes que si nous les avons gardées ou 
détruites. Je décris sans prétendre juger; mais chacun pourra, d’aprés la description, 
porter un jugement personnel. . . . Il se peut pourtant qu’il y ait dans cet ouvrage 
quelque impression de desenchantement, ou méme d’amertume, sur le droit de l’époque 
actuelle. C’est l'irrémédiable disposition de l’esprit de ceux qui, dans leur jeunesse, 
en ont connu et admiré un autre.” 

F.C. AULD 
Law Building, University of Toronto. 


Maitland’s Forms of Action at Common Law: A Course of Lectures. 
Edited by A. H. CHAytor and W. J. WHITTAKER. Cambridge: 
At the University Press. [Toronto: The Macmillan Company of 
Canada.| 1936. Pp. xii, 92. ($1.20) 

Maitland’s Equity: A Course of Lectures. Edited by A. H. CHAYTOR and 
W. J. WuittaKer. Revised by J. BRuNyatE. Cambridge: At 
the University Press. [Toronto: The Macmillan Company of 
Canada.| 1936. Pp. xxiv, 343. ($4.50) 
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Maitland’s Selected Essays. Edited by H. D. HAZELTINE, G. LAPSLEy, 
and P. H. WINFIELD. Cambridge: At the University Press. 
{[Toronto: The Macmillan Company of Canada.] 1936. Pp. x, 
264. ($3.75) 


Were these three books the product of any other author than Maitland we would 
say that they were evidence of his renaissance. To write thus of Maitland would 
disclose a singular lack of understanding, for, thirty years after his death, he remains 
the most seminal mind in English law. Whatever the future may hold, he is with the 
ages. The lectures on the forms of action and on equity and his collected papers are 
not the least among his many contributions to legal learning, and these new editions 
bear witness, not indeed to a renaissance, but to the increasing demand among students 
for these specific studies. At once let us express our appreciation to the Cambridge 
University Press for the benefit conferred. We hope for further benefits. For example, 
might it not be possible for them to arrange with the Macmillan Company to provide 
a new and up-to-date edition of Maitland’s Justice and Police? 

The lectures on the Forms of Action at Common Law (originally bound up with 
those on Equity) now appear asa separate volume. Maitland is here at his best. The 
most brilliant of our legal historians moves along a road whose every turn and bend 
he knew, with all that weight of scholarship which he wore so lightly owing to his humour, 
his keen sense of the picturesque, his sparkling style. No changes whatever have been 
made in this edition; but the volume will remain as the finest of all to put in the hands 
of a beginner in studying common-law procedure, for the simple reason that it discloses 
the processes of a great understanding. The moderate price is a boon. 

In the volume on Equity we are in another field, and I doubt very much if Mait- 
land’s mature judgment would have cared to preserve these lectures in the exact form 
in which we now possess them. We all agree that the first two chapters dealing with 
the history from Edward I to the Judicature Acts are first-class; but the rest of the 
book was never in the best Maitland tradition. However that may be, we have nothing 
but praise for the editorial work of Mr. Brunyate, who has carried out his duties with 
care. He has added to the footnotes, and, between chapters, provided longer and 
more precise discussions. We miss the older notes, which might have been entirely 
preserved and we protest against deletions. In bringing the text up to date and in 
including the property and trustee legislation of 1922-5, the book has taken on a distinct 
value. It cannot take the place of more erudite and more detailed treatises, but it 
ought not to be neglected for that reason. It is now useful, modern, and suggestive— 
not entirely unworthy of Maitland, and that is saying much. 

The Selected Essays creates for the reviewer a problem. Why select? Every 
student of law knows all that Maitland ever wrote; but I suppose the publishers know 
their business. At any rate, the aim of the editors to select what would be “‘most 
useful to students of law, history and politics’’ has been well achieved. We are given 
the invaluable introduction to the Memoranda de Pariiamento which appeared in the 
Rolls Series in 1893. The editing of this classical piece of work has been undertaken 
by Mr. G. Lapsley, long recognized as an authoritative scholar, and it is a stroke of 
fine publishing skill that he was persuaded to undertake it. Thanks to him, we are 
given, in a setting of Maitland, the results of the best modern research in this particular 
field. The other essays (six in number) deal with the problems of corporate personality, 
and they thus possess a certain unity in connexion with a subject to which Maitland 
gave much thought (his introduction to Gierke appeared in 1900), and round which his 
whimsical and delightful conversation loved to wander. Here, too, fortunate editors 
have been found in Mr. H. D. Hazeltine and Mr. P. H. Winfield, who have themselves 
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done work in the great Cambridge tradition of legal scholarship. Their editorial duties 
are carried out in a manner such as we should expect, and they have preserved the 
older notes. We do not suppose that a completely new edition of the Collected Papers 
(Cambridge, 1911) will ever appear, and so we are thankful for small mercies. We do 
miss, however, poor dear Canon MacColl, and the intriguing Elizabethan ‘‘etc.”"! 

No apology is needed for the length of this review, as no age can wither Maitland’s 
infinite variety; but these volumes provide an opportunity once more to call attention 
to the essential worth of legal scholarship. Behind the trade-school, behind the courts, 
behind the “‘black-letter’” bread and butter, behind all the paraphernalia of reports, 
case-books, ‘‘case-method’’, behind the outmoded fictions and the silly jargon of the 
schools, lies the great theme of law—life—and it calls for research in legal studies not 
unworthy of the chivalrous and devoted knight-errantry of Maitland. Those of us 
who attempt to move along the foothills, whose towering peaks he trod, can afford to 
neglect the veiled sneer that all this is not practical life. The days are over, as Lord 
Atkin has said, when such a position has the least value, except, of course, to indicate, 
if that were at all necessary, the existence of some public nuisance which needs cleaning 
up. 


Copinger on the Law of Copyright in Works of Literature, Art, Architecture, 
Photography, Music and the Drama: Including Chapters on Mechan- 
ical Contrivances and Cinematographs: Together with International 
and Colonial Copyright, with the Statutes Relating Thereto and Forms 
and Precedents. By F. E.S. JAMEs. Ed.7. London: Sweet and 
Maxwell. [Toronto: The Carswell Co.] 1936. Pp. xxiv, 617. 
(£2 2s.) 


It isa great pleasure to welcome the seventh edition of Copinger, which has estab- 
lished itself as the standard work on the law of copyright. The editor has carried out 
his work with great success. He has taken into consideration the cases dealing with 
cinematograph and performing rights; with performing rights in broadcasts, records, 
industrial designs, and photographs; he has discussed specifically and passim questions 
connected with mechanical contrivances in relation to ‘‘sound”’ films; while certain 
sections have been rearranged and in part rewritten. An excellent chapter on “‘orig- 
inality’’ is a special feature of this edition. The chapter on international copyright is 
of great value and interest. Most important for our readers are the discussions of 
copyright decisions in the Dominions in part 6. The practical lawyer will continue to 
find the treatise one of inestimable value, quite apart from the statute law which may 
exist in his particular jurisdiction. He is provided with a succinct view of the general 
law, of its application to special works in special circumstances; and problems connected 
with ownership, assignment, infringement, remedies, and such like are treated with 
learning and discrimination. The Deeks Case (Deeks v. Wells, (1932) Macg. C.C. 
(1928-35) 353, P.C.) figures for a rule in relation to expert evidence (p. 166). 

With modern inventions, the whole subject of copyright has taken on implications 
of a complicated nature which in turn make international problems more serious. 
Throughout the work can be found much of the greatest value. In this connexion, 
reference might be made to the Rapport sur l’activité de l'Institut International de Rome 
pour l'unification du droit privé 1935-1936 (Rome, 1936), which brings up to date aspects 
of various international issues and throws light on various activities among lawyers 
and jurists to simplify the difficulties. 
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The facilities for reference are first-class. The cases referred to are apposite without 
being superfluous; the index is a model one; while the appendix contains inter alia the 
latest available statutes of the Dominions. Taken as a whole, this new edition reflects 
the greatest credit on the learned editor for his scholarship and skill, and on the pub- 
lishers for providing such a valuable revision of a tried and indispensable treatise. 


International Legislation: A Collection of the Texts of Multipartite Inter- 
national Instruments of General Interest. Vol. V: 1929-1931. 
Edited by M. O. Hupson and R. E. Bacon. Washington: Car- 
negie Endowment for International Peace. 1936. Pp. xlii, 1180. 


This important volume belongs to the excellent series, covering the years 1919-29, 
published in 1931, and it contains the multipartite agreements during the period July 1, 
1929, to December 31, 1931, together with some subsidiary documents. We may at 
once pay a tribute to the editors who have successfully carried over from the previous 
volumes qualities of scholarship and of general utility which have hitherto characterized 
the undertaking. Indeed, in this latter connexion, the fifth volume provides much 
material which will not be found, for various reasons, in the treaty series of the league 
of nations. The activities of international legislation—as the editors use that term— 
are not only unabated but evidently on the increase; and while much of the material 
may not have the wide appeal of that generally contained in the earlier volumes, yet 
none of it is without value as illustrating the processes in question. There are many 
new topics such as nationality and radio; and we specially welcome the material on 
reparations as it is difficult of access and no complete collection is available elsewhere. 
The editorial work follows the previous general plan. The texts are printed in English 
and French versions, or, where the parties were predominantly American states, in 
English and Spanish. The editorial notes are excellent models for reference and the 
historical and bibliographical notes are first-class. Indeed, all this editorial work, while 
maintaining the quality which we have previously admired, is much more complete 
and detailed. Those, then, who have found the first four volumes invaluable for 
reference are under special obligations. The collection is not merely one of the greatest 
utility on account of the material which is provided but also for the excellent references. 
Che whole work is a worthy addition to a series already accepted as standard. 


Ww: Py Mik. 


Harris's Principles and Practice of Criminal Law. By A. M. WILSHERE. 
Ed. 16. London: Sweet and Maxwell. [Toronto: The Carswell 
Co.] 1936. Pp. lii, 730. (15s.) 


“Harris” remains the most complete practical approach to English criminal law; 
and this new edition, under distinguished editorship, bears witness to its continued and 
well-merited popularity with the profession. Indeed, it almost constitutes an adequate 
guide, especially amid the details of modern legislation. Of course, it can never take 
the place of ‘‘Kenny”’ for learning, and it never has discussed such subjects as the broad 
principles, or gone into critical estimates of defects or potential solutions. In this 
connexion, Mr. Wilshere, and under his guidance, Mr. K. H. Bain (who is responsible 
for the division dealing with offences against the person and property, criminal procedure, 
and courts of summary jurisdiction), have avoided any references to learned articles 
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in the law reviews or to the modern literature of the subject and have confined them- 
selves severely to the letter of the law. Thus, we find no criticism of the Beard Case, 
{1920} A.C. 479. On the other hand, we have noticed one happy and rare criticism 
of the type which we might expect from such learned sources. In Rex v. Manley, (1933 
1 K.B, 529, approving and applying a dictum from Rex v. Higgins, 2 East 5, it was laid 
down that the misdemeanour of causing a public mischief was committed by a woman 
who by false statements induced the police to waste their time and put in peril of 
suspicion and arrest suspected persons. Mr. Wilshere points out (i) that the term 
‘public mischief” is vague and the circumstances in which an indictment will lie for 
causing it are vaguer still; (ii) that, if the dictum be taken too literally, many offences 
may become indictable which are now only punishable on summary conviction. Apart 
from the absence of a general critical approach, of references and discussions in the legal 
literature, and a lack of uniformity in the dating of the cases, ‘‘Harris’’ remains an 
invaluable and singularly reliable guide. It is, of course, unfair to minimize its excellent 
qualities by pointing out that it only does what it professes to do. However, to such 
a learned and erudite editor as Mr. Wilshere, it may not be a work of supererogation 
if we continue to point out that the traditional methods of English text-books are 
outmoded; and that, in widening their scope and ambit, much can be done to inform 
the practical lawyer and the judge of the needs for reform. No one could do this better 
for English criminal law than Mr. Wilshere. The book is, as usual, excellently produced 
and is provided with good facilities for using it, except that the references to the reports 
ought to appear in the table of cases. 


Spendthrift Trusts: Restraints on the Alienation of Equitable Interests 
Imposed by the Terms of the Trust or by Statute. By E. N. 
GRISWOLD. Albany, N.Y.: Matthew Bender and Co. 1936. 
Pp. Ixxvi, 551. ($8.50) 

Trusts on the Continent of Europe: A Study in Comparative Law with an 
Annex Containing Suggestions for the Drafting of General Bonds of 
International Government Loans. By F. WEISER. London: 
Sweet and Maxwell. 1936. Pp. viii, 103. (7s. 6d.) 


To the student of equity not familiar with the American spendthrift trust, Professor 
Griswold has presented in a masterly fashion a complete picture of an institution 
illustrating not only the adaptability of the trust device but the truth of Professor 
Austin Scott's observation that the English law of trusts considers primarily the 
interests of the beneficiaries while American law stresses the necessity of carrying out 
the intentions of the settlor. The phrase ‘‘spendthrift trust’’ is used in this book ‘‘to 
denote a trust in which the alienation of the interest of the beneficiary is restrained, 
although the interest is absolutely owing to the beneficiary and is not subject to any 
discretion in the trustee as to the amount the beneficiary is to receive, and is not 
measured by any personal standard, such as the support or needs of the beneficiary” 
(p. 39). Itis trite law that such a trust is invalid by both English and Ontario law on 
the broad ground that if property is given to a man for his life the donor cannot with- 
hold the incidents of a life estate, of which alienability is an important one (Brandon v. 
Robinson, 18 Ves. 429; McFarlane v. Henderson, 16 O.L.R. 172). However, the spend- 
thrift trust of life estates as above defined has been accepted in the majority of American 
states. Several factors contributed to its establishment. The absence of equity 
powers in the Pennsylvania courts in the early part of the nineteenth century and the 
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denial by the courts of that state and the common-law courts of other states of a 
creditor’s right to reach an equitable interest vested in a debtor gave rise to the 
erroneous idea that such an interest was not subject to the debts of a trust beneficiary. 
The most important single factor was the dictum of Mr. Justice Field in Nicols v. Eaton 
(1876, 91 U.S. 716, at p. 727) that a person who owns property may give it as he pleases 
and may therefore “‘attach to that gift the incident of continued use, of uninterrupted 
benefit of the gift, during the life of the donee”. In that case, a discretionary trust was 
under consideration and not what was later known as a spendthrift trust. 

In less than seventy years the spendthrift trust, thus conceived in error and fostered 
by the spirit of rugged individualism characteristic of the pioneer days on this continent, 
has become well established in American law and is now well buttressed by statutes and 
decisions in thirty-six states, among which are New York, Illinois, Massachusetts, and 
Pennsylvania. The author is on safe ground in beginning his preface by the statement 
that “‘a large proportion of all trusts today are spendthrift trusts”. The prevalence 
and consequent importance of the spendthrift trust fully justify this book in view of 
the necessarily briefer exposition given in standard American texts on trusts, For 
example, in the Restatement of Trusts, a work of 1,400 pages, only 30 pages are devoted 
to spendthrift and discretionary trusts together. 

The author, with every statute and decision of all the American states as well as 
Alaska and Hawaii at his command, has not permitted this wealth of material to over- 
whelm him. The plan of the book is commendable. The introduction, which begins 
with a description of restraints on alienation generally and then proceeds with an 
historical summary of the origin of spendthrift trusts and their relation to the common 
rules of common law and equity, earns the warm appreciation of the reader heretofore 
ignorant of this distinctive American development in trusts. Then follow chapters on 
the validity of spendthrift trusts, a summary of statutes and decisions relating to life 
insurance proceeds, the creation and problems arising in their administration, reaching 
the beneficiary's interest, related types of trusts, trusts created for the benefit of the 
settlor, their termination, and finally the future of spendthrift trusts. There are two 
appendices—one a draft statute authorizing and regulating spendthrift trusts, and the 
other forms of such trusts including those judicially approved culled from reported 
cases in twenty-one states. The contents and arrangement are a guarantee that 
Griswold on Spendthrift Trusts will be a valuable and necessary addition to the library 
of every American lawyer whose practice involves problems of property disposition. 

The reviewer found the chapter on the future of spendthrift trusts the most 
interesting in the book. In it the author re-examines their basis as developed in the 
earlier decisions. He demonstrates that the right of the owner of property to dispose 
of it as he sees fit has never been an absolute right and is subject to dower and curtesy 
in the case of real property and such limitations as the rule against perpetuities, accu- 
mulations, statutes, and many others particularly illustrated by the technicalities which 
hedge the creation of purpose and charitable trusts. He comes to the conclusion that 
the validity of spendthrift trusts is founded on policy and not on any logical develop- 
ment of the law. The main objection to these trusts lies in their unfairness to the 
spendthrift’s creditors, especially tort-judgment creditors who ex hypothesi never had 
an opportunity of investigating the spendthrift’s resources. The author has no ob- 
jection to these trusts when limited in amount and created for the benefit of widows 
and others unable to manage their business affairs. The difficulties are occasioned by 
the freedom in amount which most states permit. It is impossible to justify on any 
social ground, broadly speaking, the immunity from the claims of creditors possessed 
by a beneficiary whose yearly income totals $171,000 as in one reported case cited by 
the author. He suggests that ‘‘the arguments for and against such trusts may in large 
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measure be reconciled by legislation expressly authorizing them of a fixed and moderate 
amount, while allowing creditors to reach all income in excess of the specified amount. 
Special classes of creditors should also be expressly allowed to reach at least part of the 
income exempt from the claims of ordinary creditors” (pp. 472-3). Turning to the 
draft statute we find that the author would permit the spendthrift to enjoy at least 
$5,000 a year free from his ordinary creditors, but would permit the court to direct 
payment out of thisincome of the claims of the husband or wife and children for support, 
of a wife for alimony, for necessaries supplied to the spendthrift, and claims for torts. 
In some states there is a statutory limitation on the amount, and in some, certain classes 
of claimants are permitted to reach a portion of the spendthrift’s income. The author 
argues with considerable force that if spendthrift trusts are to be permitted there is no 
logical or practical reason for denying a settlor the right, now unrecognized in any 
American jurisdiction, to create a trust for his own benefit free from the claims of his 
ordinary creditors. 

Although our law refuses to recognize the validity of the spendthrift trust as known 
in the United States, it is possible in England and Ontario to give interests in property 
by way of a discretionary trust which the beneficiary's creditors cannot reach (Jn re 
Bullock, (1891) 60 L.J. Ch. 341; Trustee Act (Eng.) 1925, s. 33). It is true that these 
trusts do not violate the rule that property can be given without its usual incidents, but 
the symmetry of our property laws can be small comfort to the unfortunate creditor to 
whom the important distinction between a conditional limitation and a condition must 
seem to be only lawyers’ jargon. It is a safe prediction that Professor Griswold’s 
trenchant analysis of the policy underlying the American spendthrift trust and his 
practical suggestion for remedying its abuses will in future be of more than academic 
interest to us. 

The title of Dr. Weiser’s lively little book is somewhat misleading. The reader 
must not expect to find recorded here a detailed account of the adoption of the trust, 
as we know it, by the continental legal systems. In fact, the author clearly shows that 
the Anglo-Saxon trust is virtually unknown in Europe. This is understandable when 
we recall that our trust was evolved bv our dual legal system through centuries of slow 
development and necessitates a conception of dual ownership impossible to the civil 
lawyer. The rights inter se and in the trust property of the trustee and the cestui que 
trust, and the doctrine of ‘‘tracing the res’’ developed by a system which has not yet 
decided, and likely never will decide whether the rights of the cestui que trust are real 
or merely personal prove bewildering to the logical civil-law mind. Dr. Weiser’s thesis 
is that the time is long overdue for us to accept at its face value Gierke’s oft-quoted 
confession to Maitland: ‘‘I cannot understand your English trust.’’ With the calm 
assumption of the universality of the trust notion, Anglo-Saxon bankers and politicians 
never hesitated after the great war to employ it, for instance, in connexion with the 
bonds issued under the Dawes plan, the Bank of International Settlements, and inter- 
national loan agreements. The legal problems and practical difficulties thus occasioned 
and the necessity of their avoidance in the future by improved draftsmanship of inter- 
national loan agreements and the creation of new law and new practice, form the most 
interesting part of Dr. Weiser’s book. 

K. G. MordeEN 
Osgoode Hall Law School, Toronto. 


The Law of Damages. By F. GAnanx. London: Sweet and Maxwell. 
Toronto: The Carswell Co. 1936. Pp. Ixxx, 242. (15s.) 

Short texts on the narrower fields of law are usually more readable and provocative 

and consequently more useful from the point of view of a student of the law than the 
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cumbersome treatises which increase in size and dullness edition after edition. It was, 
therefore, with considerable interest that the reviewer picked up this text by an author 
who has proved his competency in this subject by his editorship of the last edition of 
Mayne on Damages. The plan adopted by Mr. Gahan is to summarize the principles 
of the law of damages in eighteen articles, each of which is followed by extended comment 
in smaller print containing references to the case-law in support of the propositions 
stated in the articles. It is questionable if this method, employed it is true by Dicey 
and Bowstead, constitutes the best manner of expounding a branch of the law in which 
there has been a great development in the case-law during recent years, The danger 
to the student lurks in the apparent over-simplification of the real picture. As for the 
practitioner, we may hazard the opinion that he will pass quickly over the articles in 
search of a case “‘on all fours’’ with his. The author has referred to about two thousand 
cases on the question of damages arising in connexion with almost every conceivable 
legal topic. This has undoubtedly compelled compression in treatment and necessitated 
the omission of any critical analysis of many interesting and debatable points. Lawyers 
will be indebted to Mr. Gahan for extremely careful compilation and digest of not only 
the leading cases but many others which are difficult to find without an exhausting 
search. One minor omission struck the reviewer. In the article on appeals no dis- 
tinction is made between appeals from a verdict and those from a judge sitting without a 
jury, and no mention is made of the decision of the court of appeal in Reaney v. Co- 
operative Wholesale Society, Lid., [1932] W.N. 78, in which it was held, distinguishing 
Watt v. Watt, [1905] A.C. 115, cited by the author, that in an appeal from a judge 
alone, being a rehearing, the appellate court has the power to assess damages without 
the consent of the parties. 


K. G. MorDEN 
Osgoode Hall Law School, Toronto. 


The Law of Arbitration (Incorporating the Arbitration Acts 1889-1934). 
By Q. M. HocGc. With a foreword by the Rt. Hon. Viscount 
HatLsHaM. London and Toronto: Butterworth and Co. 1936. 
Pp. lviii, 343, 40. ($4.50) 


Successive periods in the history of our law have been characterized by certain 
outstanding trends or tendencies. For example, one may recall the strict procedure of 
the forms of action, or, on the other hand, the excessive freedom of early equity. Perhaps 
the outstanding characteristic of the present-day period has been an attack on courts 
themselves, on the system of legal procedure which has been evolved, and on the rigidity 
of our rules of evidence. It has become increasingly recognized that courts and rules 
of evidence are only means to attain an end—they are not that end in themselves. The 
end is the attainment of social justice and the rapid and efficient settlement of disputes 
between subject and subject. Whether or not this feeling of antagonism towards our 
courts and their system of procedure is justified, the fact remains that a great many 
business men to-day will go almost any length to avoid going into court. A consequence 
of this feeling has been the rapid development in modern times of administrative tri- 
bunals of various kinds—bodies whose decisions, so long as they keep within the ambit 
of power given to them by the legislative body, are not subject to review by the courts 
of law. This modern tendency has been strongly criticized but the fact remains that 
it is the most significant trend in modern legal development. 

A further consequence of this feeling of dissatisfaction with the courts has been 
the growing practice of settling disputes by arbitration. The desire for arbitration is 
prompted by a desire for simpler and quicker procedure than is provided by the courts, 
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and a desire to avoid appeals. Arbitration has thus become a recognized method for 
the settlement of many disputes. Within its proper sphere arbitration may not be 
subject to strict rules of law and legal procedure. But many questions which do call 
for decision by the courts at once arise. For example, what is and what is not an 
arbitration, what constitutes a submission to arbitration, who may be arbitrators, how 
are they appointed, what is the extent of their authority, how may their authority be 
revoked, upon what grounds may an award be set aside, how may an award be enforced ? 
These and many similar problems form the subject-matter of Mr. Hogg’s book. It is 
divided into three main parts according to the manner in which the reference to arbitra- 
tion may arise: (i) references arising from a submission; (ii) references by order of the 
court; and (iii) statutory references. The author is especially to be commended upon 
the arrangement of topics, with short headings, which facilitates rapid reference to any 
particular topic. The practising lawyer will find the appendix of forms of great value. 
A word of caution to the Canadian lawyer should perhaps be sounded. The book is an 
English book, written with reference to English law, and a great many of the decisions 
cited therein are based primarily upon special English statutory provisions, which may 
or may not have a counterpart in the statutory provisions in force in the particular 
province of Canada. But with this qualification in mind, the present book should prove 
to be of very great value even to Canadian lawyers, in a field which is assuming greater 
and greater importance with each passing year. 


J. M. GaGE 
Hamilton. 


Salmond's Law of Torts: A Treatise on the English Law of Liability for 
Cwil Injuries. By W. T. S. StaLtyBrass. Ed. 9. London: 
Sweet and Maxwell. Toronto: The Carswell Co. 1936. Pp. 
lvi, 716. (£1 10s.) 

Legislative Loss Distribution in Negligence Actions: A Study in Adminis- 
trative Aspects of Comparative Negligence and Contribution in 
Tort Litigation. By C. O. GrEGory. Chicago: The University 
of Chicago Press. 1936. Pp. xiv, 200. ($2.00) 

The activities of the law revision committee (which are discussed in this issue of 
the UNIVERSITY OF ToroNTO Law JouRNAL), together with further developments in 
judge-made law in the field of tort, have made necessary the publication of a new 
edition of Salmond on Torts, and the legal profession is indebted to Dr. Stallybrass for 
the manner in which he has fulfilled his editorial task. His treatment of such topics 
as changes in the law relating to survival of actions, liability of joint tort-feasors, and 
of the husband’s liability for his wife's torts will undoubtedly play a prominent part in 
inducing Canadian legislatures to follow the lead of the law revision committee, while 
his consideration of the rule in Haynes v. Harwood, [1935] 1 K.B. 146, in spite of the 
independent recognition of that principle in Canada (see M. Brown, ‘“‘A Study in 
Negligence” in 10 Canadian Bar Review (1932), at pp. 556 ff.), should stimulate the 
interest of Canadian courts in a wider recognition of its implications. Again, recent 
cases on remoteness of damages have made necessary a considerable revision in the 
chapter dealing with that subject, while the slight curtailment of this material will, 
we are sure, be welcomed by all students. However, we miss any discussion of North- 
western Utilities Co. v. London Guarantee and Accident Co., [1936] A.C. 108 in relation 
to Weld-Blundell v. Stephens, [1920] A.C. 956, although the case is discussed at length 
in another connexion (cf. 52 Law Quarterly Review (1936), at pp. 151-2). 
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Dr. Stallybrass continues to give a new lease of life to this treatise. As the new 
edition has followed so quickly on its predecessor, there is no necessity, apart from the 
matters already referred to, to say more of its quality than has been said by Professor 
Harper (see 1 University of Toronto Law Journal (1937), at pp. 395-7). However, 
this does not prevent us from submitting, with great respect, a general criticism. 
Beyond doubt, the learned editor has conferred distinction and authority on Salmond. 
On the other hand, many of us would have preferred that Salmond on Torts had 
remained in the sixth edition, which was the last revised by Salmond, or that it had 
been handed over to more pedestrian editorship. It is now impossible to decide, 
except with great trouble, what is Dr. Stallybrass and what is Salmond, and we feel 
that Dr. Stallybrass owes to students and to the profession an independent study of the 
law of torts in which his vast learning both in the law and in its literature would pass 
through his balanced judgment, unconfined by the limitations of editorship. 

Professor Gregory’s timely study illustrates in an emphatic manner the dangers 
inherent in ill-considered legislative action. Statutory changes in the distribution of 
loss in negligence actions seem to have proceeded in most jurisdictions in such a hap- 
hazard fashion as often to make the remedy worse than the disease. The author has 
therefore written this monograph with a view to clarifying the basic concepts involved, 
namely, (i) contribution between tort-feasors, and (ii) comparative negligence, his chief 
consideration being ‘‘to stress the administrative aspects of these new methods of dis- 
tributing the loss caused by negligence’’ (p. 5)—methods which appeal, in theory at 
least, to the lay-public. The layman feels that they are just, but if they fail in applica- 
tion, the law has made no social advance. After a careful and detailed examination of 
the various statutes both as to interpretation and as to administration, the learned 
author concludes that present defects are due not to the new principles in themselves, 
but to the cumbersome and incomplete statement of them in statute law which has left 
loopholes in the substantive law and gaps in the adjectival law. Out of his research 
he has supplied draft statutes which should be of great benefit to legislative counsel in 
preparing or revising statutes in relation to the matters there discussed. His discussion 
of the position in Canada, although there are a few errors (see V. C. MacDonald in 
14 Canadian Bar Review (1936), at pp. 780-2), is on the whole well stated and in our 
opinion the abolition of ultimate negligence is not only juristically justifiable but would 
go far towards simplifying the interpretation of comparative negligence statutes. 
Professor Gregory's essay is clear and well written, although some passages appear to 
us to be unduly compressed. The appendices, which deal mostly with Canadian cases, 
will increase the usefulness of the study for Canadian lawyers. 


JacoB FINKELMAN 
Law Building, University of Toronto. 


Assessment and Rating: Being the Law of Municipal Taxation in Caneda. 
By H. E. Manninc. Ed. 2. Toronto: The Canada Law List 
Publishing Co. 1937. Pp. lviii, 775. 

The first edition of this valuable treatise filled a long-felt need in a field where, as the 
author states, the law was ‘‘scattered throughout a number of statutes arranged with too 
little regard for logic to be accessible to the ordinary layman or readily grasped by the 
professional lawyer’. Indeed, to say the least, this is putting the matter mildly. As 
was pointed out at the time, annual amendments to the basic statutes as well as the 
constant stream of judicial decisions interpreting their language not only increased the 
difficulty of the author in writing the book, but also made it dangerous to rely on his 
conclusions without ascertaining whether the law had been altered since the publication 
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of the volume. Nevertheless, it was of such immediate value to the profession that it 
constituted a welcome addition to many a lawyer's library. During the last nine years, 
the search for additional sources of revenue played its part in changing the law, and 
Mr. Manning has courageously undertaken the difficult task of bringing his treatise up 
tordate. In this he has been eminently successful, and he is to be congratulated on the 
objective approach which he has maintained throughout, in spite of his strong opinions 
on the whole subject, which are referred to in the preface. Mr. Manning has long been 
known as a distinguished authority in this field of law, and it is not surprising that his 
treatise is recognized as a standard work. He writes not only, as we would expect, 
with a full legal knowledge but with clarity in expression and in organization—qualities 
which are too often wanting even in the best of experts. The format of the book is 


worthy of the material; the report references are full and inclusive; and the other 
facilities for use are excellent. 


j.#. 


Of Sir James Stephen’s digests of the criminal law and the law of evidence, it has 
been said that they “‘are, and seem likely to remain, the best guides to the subject which 
can be obtained either by the English or the foreign student”’ (Lord Birkenhead, Points 
of View, New York, 1922, p. 172). The Digest of the Law of Evidence (ed. 12, by Sir 
H. L. Stephen and L, F. Sturge, London and Toronto, Macmillan, 1936, pp. lvi, 273, 
$2.50) was originally intended as a brief and coherent summary of the subject for 
students and interested laymen which would incidentally support Sir James Stephen's 
thesis that ‘‘exceptions excepted, all [the] rules are reducible to the principle that facts 
in issue, or relevant to the issue, and no others, may be proved’’. However, during the 
sixty years which have elapsed since the first publication in 1874, the volume has 
become a leading text-book. Hence the learned editors have found it necessary not 
only to bring the book up to date, but also to insert for the first time references to many 
of the older cases which its altered character now requires. In the difficult task of 


doing all this without losing sight of the original purpose we feel that they have been 
eminently successful. (J.E.M.H.) 


Mr. G. G. Phillips has carried out with success the very delicate task of revising 
Kenny's Outlines of Criminal Law (ed. 15, Cambridge [Toronto, Macmillan], 1936, 
pp. xv, 625, xvi, $4.50). As editor of the fourteenth edition he gained invaluable 
experience; and he has had the rare wisdom to profit by criticism both public and 
private in presenting us with a new edition in which the whole text has been revised 
with the necessary emendations and additions. Kenny has had such a successful life 
as an ideal text-book for beginners that we are always jealous for it; and while this long 
life renders a detailed review unnecessary, yet we have read the revision with the 
greatest care for the sake of affection and esteem. Mr. Phillips draws attention to 
the recent statutory changes especially in procedure and he directs special attention to 
important new cases such as Rex v. Manley, Maxwell v. Director of Public Prosecutions, 
aid Woolmington v. Director of Public Prosecutions. Additions have been made in 
connexion with bribery and corruption and with all new cases and statutes. The 
sections dealing with evidence and procedure, evidence of similar facts, bills of indict- 
ment, appeals to quarter sessions, and the conduct of prosecution have been enlarged 
and rewritten in whole or in part; while those dealing with mens rea, attempts, man- 
slaughter, and larceny by a trick have been altered in conformity with recent judgments. 
In addition, it is most important to note that the distinguished author has placed us 
under serious obligations by the use which he has made of extra-judicial literature (at 
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p. 555, a reference is needed, to modify the text, to Lord Thankerton, ‘“‘Administration 
of Criminal Law in Scotland” in 14 Canadian Bar Review, at pp. 576 ff.); and by adding 
the dates of all cases in the footnotes. Mr. Phillips has followed lines which we believe 
Kenny would have fully approved. He has enhanced the original work and that is 
perhaps the highest compliment which we can pay him. Students are to be envied 
to-day in that they can approach the study of criminal law with a creative and sug- 
gestive text-book in their hands which will drive them not only to consider the cases 
but to ponder those wider problems of social order which Mr. Phillips suggests through- 
out. Any lawyer whocan so successfully and so wisely revise Kenny deserves more than 
the reflected glory of a great writer and teacher. (W.P.M.K.) 


It is a pleasure to welcome the second and revised edition of Professor F. R. Ogg's 
English Government and Politics (New York, [Toronto], Macmillan, 1936, pp. x, 786, 
$4.25) which is not only a first-class text-book but a good survey for the general reader. 
It is perhaps the best short review by a foreign scholar, and it is based on wide and 
careful reading. Most important of all, it discloses insight in interpretation and 
balance in judgment. Professor Ogg appreciates the fact that government cannot be 
studied from mere documents, statutes, and such like, and that the forces behind them 
are the things that matter. In recommending this new edition we do so with a reason- 
able assurance of its accuracy. We could hardly accept the idea that parliament was a 
tool under the Tudors—the statement is too broad at least for Henry VIII (p. 30). 
If Professor Ogg will carefully look at the English version of the king's style and title 
he will see that it cannot be called a ‘‘translation of the official Latin” (p. 99). There 
is very little ‘‘emotion”’ in Ireland of recent years and certainly the Free State con- 
stitution both in those who framed it and in those for whom it was framed was cold 
realism (p. 719). The resolutions of an imperial conference do not acquire in any 
Dominion ‘‘full legal sanction’”’ by mere parliamentary ratification; legislation alone 
could provide it (p. 751). The relations of a governor-general to his ministers are not 
‘“‘precisely’’ those of the king to his ministers: they are, at any rate, hard to define 
(p. 754). Mr. E. R. Cameron’s book is hardly a ‘‘useful collection of documents”, 
seeing that it is a verbatim copy of law reports; and the second volume ought to be 
noted (p. 761). The British contention as against the Free State contention in the 
matter of appeals has now no value; and the latter is far too broadly stated. It was 
only mooted by the late Mr. Figgis (pp. 761-2). ‘‘Euart”’ isa slip (p. 768). Secession 
and neutrality need references to developments in South Africa and the Free State, 
where both are legally possible and could not be disputed in any law court in the empire. 
This matter is of great importance especially for foreign readers. The other points are 


small and in no way detract from the value of an excellent and dispassionate study. 
(W.P.M.K.) 


A Plan for the Organization of a European Air Service by Rear-Admiral R. N. 
Lawson (London, Constable, 1936, pp. 44, 75c.) is one of the publications of the 
New Commonwealth Institute. After a distinguished career, the author retired from 
the navy in 1919 and lived in New Zealand for several years. His thesis is that fear 
leads to competitive armament and is an important cause of war. Disarmament 
proposals put forward without more positive provision for security will not cure fear; 
nor will war be prevented by sanctions which in the end mean war. He suggests that 
fear be ‘eliminated by confidence in international guardians of peace held in readiness 
at all times. Given such guardians, sanctions may remain as an additional dis- 
couragement totheinvader.”’ Sohe proposes the international guardianship of national 
boundaries throughout Europe as the main bulwark of peace. This guardianship is to 
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be accomplished by putting all European aviation, civil and military, in the hands of a 
European air board of five men appointed by representatives of the European nations. 
This board would organize and operate as international services both air transport and 
air police. Inthe author's view control of civil aviation is essential and an international 
air transport would also prove in time to be more economic and more efficient than the 
present organization of civil aviation, hampered as it is by national boundaries better 
suited to the stage-coach than to the aeroplane. It would be the duty of the air police, 
not to say who was right or wrong or to decide who was an aggressor, but simply to 
prevent invasion or ‘“‘armed trespass’. With all aviation internationalized, it is obvious 
that a relatively small air force could prevent trespass and maintain peace, in the sense 
of absence of war. It is particularly interesting to see what little difficulty a man 
having the experience of Admiral Lawson finds in dealing with the organization and 
control of the air transport and air police. Given the initial willingness to put all air 
resources into international guardianship, questions of recruitment, national loyalty, 
situation of aerodromes, methods of operation, and the like are made to appear ‘‘As 
Easy as A.B.C.” as in Kipling’s story of that name. (Brooke CLAXTON) 


Mr. Albert Crew and Miss E. Miles provide a convenient work of reference dealing 
with the law of public meetings and processions (The Law Relating to Public Meetings 
and Processions: The Public Order Act, 1936, Toronto, Pitman, 1937, pp. xx, 96, ds.). 
No contribution whatever is made to the elucidation of a subject which still remains 
somewhat obscure; and the general law is merely summarized, largely along the lines 
of Dicey. On the other hand, there is a suggestive discussion of the Public Order Act, 
1936. The appendices, inter alia, contain the Excitement to Disaffection Act, 1934, 
and references to the practice of the police in some large towns with regard to keeping 
order inside public meetings. The book ought to prove of the greatest value in classes 
on citizenship; and, in the hands of a wise tutor, it will form an admirable basis for 
general discussion. Ina new edition attention ought to be called to Thomas v. Sawkins, 
[1935] 2 K. B. 249, which raises points of the greatest importance and suggests, per 
Lord Hewart L.J., that a police officer may enter private premises not only to prevent a 
breach of the peace but to prevent the commission of any offence which he believes to 
be imminent or likely to be committed. 


Chalmers's and Asquith's Outlines of Constitutional Law (ed. by C. Asquith, ed. 5, 
London, Sweet and Maxwell [Toronto, Carswell], 1936, pp. xxxii, 528, 15s.) continues 
under distinguished editorship to carry out its avowed purpose of ‘‘practical utility’. 
Making no further claims than that, it has an established place with students as a 
useful guide to the great classical authorities and to the statutes and law reports. This 
edition is much improved: the section on the history and development of the courts 
has been rewritten and expanded, although we never could see why treatises on con- 
stitutional law should deal in detail with this subject; India receives properly an 
excellent chapter, as does the Statute of Westminster, where in a new edition some 
serious attention must be paid to the /egal aspects of succession to the throne in relation 
to the Dominions, a subject which has not entirely escaped legal comment (see, for 
example, The Solicitor, Dec., 1936; Jan., 1937). Mr. Asquith has carried out a difficult 
task with a good deal of skill and he certainly has done much to make the book useful 
and practical. It does not claim to be a philosophical dissertation; it contains nothing 
of jurisprudence. Might we suggest to the distinguished editor a discussion of Thomas 
v. Sawkins, [1935] 2 K.B. 249? We know that he has important opinions on this case, 
and it is well that they should receive wider attention, as the law of public meetings 
needs vigilant care on the part of both the profession and the public. In addition, we 
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should welcome some reference at least to Elias v. Pasmore, |1934] 2 K.B. 164 and to 
Duncan v. Jones, [1936] 1 K.B. 218. Moreover, the book is not without inconsistencies 
in statement and errors in fact.. Considering the purpose of the treatise, we venture 
to hope that these should be avoided in future editions, 


Five distinguished authors contribute to the publications of the New Commonwealth 
Institute studies dealing with Justice and Equity in the International Sphere (London, 
Constable [Toronto, Macmillan], series B, no. 1, 1936, pp. x, 59, $1.35). Those who 
have read the monographs by Dr. Schwarzenberger and Dr. Friedmann in the same 
series (see 2 University of Toronto Law Journal (1937), at pp. 176 ff.) will welcome these 
discussions, Professor Radbruch deals with equity from the point of view of legal 
philosophy, and there emerges the conclusion that only on a moral basis can be built a 
system in which a member of an international tribunal will unequivocally place world 
interests before those of his particular state. Professor H. A. Smith shows how the 
supreme court of the United States deals with interstate conflicts—a matter to which 
he has already contributed an important study (The American Supreme Court as an Inter- 
national Tribunal (Oxford, 1920) ). Judge De Bustamante provides a discussion of his 
practical experience of the defunct Central American court of justice. Professor 
Bentwich gives a general view of the réle of equity in the jurisdiction of the judicial 
committee. (There is surely a slip on p. 43 in connexion with the Irish Free State.) 
Father Maclean discusses from a catholic point of view the principles of justice and 
equity. The main value of the monograph lies in its implied suggestion of how much 
remains to be done before equity can become an effective instrument in international 
disputes. 


The interpretation of treaties is one of the most important matters in international 
law, and we are indebted to Dr. M. Jokl for a learned study (De l'Interprétation des 
traités normatifs d’aprés la doctrine et la jurisprudence internationales, Paris, Pedone, 
1936, pp. viii, 194), which she has carried out under the direction of Dr. Guerrero and 
Professor Basdevant. Any individual or body called on to interpret a treaty must 
face the problem whether to base interpretation on the text alone or to call in aid 
material outside the text. Authorities differ; and Miss Jokl analyses the various 
arguments and methods in a competent and scholarly manner, She sees that the 
process of interpretation cannot be divided into two exclusive classes. For a tratté- 
contrat she favours a scrupulous weighing of each item, with resort to elements outside 
the text only when the text seems inadequate to make actual the will and intention of 
the parties. For a traité normatif, where pure textual interpretation leaves some doubt, 
she favours a less strict interpretation, not to seek intention but the end, ‘‘afin de faire 
ressortir du texte le maximum de sa valeur et de son efficacité pratique”, The 
bibliography is weak: it is not up to date and several important treatises and discussions 
do not appear. 


The very interesting book on The Law Relating to Sunday (London, Toronto, 
Butterworth, 1936, pp. xxx, 165) by Mr. P. F. Skottowe is full of erudite information, 
The “English Sunday”, as we knew it in our boyhood and as potentially in law it is 
to-day, is a child of strange lineage going back to Laudian not Cromwellian times; 
while the days of the restoration looked with legal evil eye even on Sunday lending- 
libraries. All of which would go to show that Coke's hope of knowing how to deal 
with a statute which transgressed the common law has been in vain (cf. Bonham's Case, 
(1610) 8 Co. Rep. 114a). For the common law, as a kindly mother, was broad-minded; 
but the sovereignty of parliament is only a step-mother and is severe and full of the old 
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testament and other obscurantisms which “‘the people’ seem to love. Strange and 
excellent lessons appear—not Sunday-school lessons. The act of 1780 merely intended 
to discipline so-called and probably dangerous theological academies—the preamble is 
evidence; but no preamble can narrow the sections, and so all types of Sunday enter- 
tainments have been drawn within their scope. So too in 1909, when ‘‘movies” began 
to come, or came to stay, there was danger of fire; and the Cinematograph Act of that 
year provided for a system of licensing theatres which showed inflammable films. 
However, a licensing act in general it became, and Sunday could not consort with even 
non-inflammable films. And so on, in many laws and in devious ways, we get a good 
deal of interesting knowledge. It is suggested in Sir Thomas Inskip’s foreword that 
Sunday observance and national character await adequate research. Mr. Skottowe 
has opened the door to it in a very attractive study. Indeed, the writer of such a piece 
of social history might well begin with this excellent survey of thelaw. The book is the 
immediate result of over 30,000 convictions for Sunday trading in 1933, of problems 
arising out of cinemas; but it admirably succeeds in giving accurate information to all 
those who are interested in ‘“The Lord’s Day, commonly called Sunday”. (W.P.M.K.) 


To the distinguished publications of the Institute for Foreign and International 
Private Law, Dr. W. Wengler has made a learned addition (Bettrage zum Problem der 
internationalen Doppelbesteuerung: Die Begriffsbildung im internationalen Steuerrecht, 
Berlin und Leipzig, Walter de Gruyter, 1935, pp. xiv, 198), in which he examines the 
issues which arise when a company or private citizen becomes liable to pay double- 
taxation on the same income, owing to the fact that in two countries residence or 
business activity may exist. The author analyses the problem, whether either relief 
or avoidance can be obtained, not from the point of view so much of legal principles but 
rather from a desire to clarify taxing definitions and taxing conditions. In this con- 
nexion, the municipal systems of many countries are examined with great clarity and 
juridical acumen. No attempt is made to arrive at a philosophy of taxation or to 
suggest at the moment practical results, which we hope to receive from a further 
publication. However, treaties on a wide scale are brushed aside owing to the varieties 
of municipal law; but separate inter-state conventions are favoured. In addition, 
emphasis is laid on taxing problems in the light of conflict of laws. Asa whole, the book 
is a valuable presentation and within its limits is scholarly and well-informed. It is 
singularly hard toread. It isan excellent addition to the well-established contributions 
of the institute. It is well documented and there is an index which makes convenient 
the references to the various countries referred to. 


When Professor W. E. Mikell’s Cases on Criminal Law Selected from Decisions of Eng- 
lish and American Courts (St. Paul, West Publishing Co., 1933, pp. xxiv, 303) appeared 
some years ago, it was welcomed asa fine guide “‘in studying the common-law principles of 
the criminal law’. However varied opinion may be of the value of case-books in other 
fields of law, one thing is clear: criminal law presents problems in relation to principles; 
and perhaps nowhere else is it harder for the student to find them, since the reports as a 
general rule do not yield a harvest in any rich proportion to the time spent on them. 
In addition, criminal law, while fascinating to the beginner, is full of uncertainties and 
of pitfalls, and a guide is of great value. Professor Mikell’s has proved a safe, dis- 
criminating, and valuable one—indeed one of the best. It is, then, not surprising that 
we are able to welcome the third edition of his collection, in which the subject-matter 
has been completely rearranged so that the student can acquire an adequate knowledge 
of the elements of the various crimes before studying matters of defence. Indeed, the 
whole book has been improved; and for the student in jurisdictions outside the United 
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States it will remain and continue to be of the greatest use owing to the large number of 
English cases which it contains—a feature rendered more valuable by the discriminating 
references in the notes. It is not often that a case-book is any criterion of either legal 
learning or legal insight. In crime, both can be estimated; and the distinguished editor 
shows that he possesses them in a fine degree. Once again, however, we repeat our 
perennial complaint—why are cases not dated in the table of cases? As we have “‘so 
received” law, students are taught to find in dates a subtle meaning. 


The coronation has seen the birth of many books and of much writing. Among the 
best contributions is that by the distinguished historian Dr. R. H. Murray (The King's 
Crowning, London, Murray (Toronto, Musson], 1936, pp. xiv, 219, $1.25). After an 
excellent sketch of the history of the monarchy, the author traces the evolution of the 
coronation service, analyses the present order, and concludes with some invaluable 
notes and an excellent bibliography. The volume suggests much in tradition, history, 
and symbolism; and the reader can follow the entire proceedings with intelligent interest, 
especially in connexion with the resemblances between the consecration of a bishop and 
the hallowing of a king. The book is full of erudite information, and the style is sin- 
gularly charming and attractive. Doubtless the meticulous critic might find historical 
points on which opinions may differ. However, if such there be, they would not 
detract ‘from the broad accuracy of a book admirable for the general reader, and one 
in which the scholar will find not a little of illumination. 


Whatever criticism may be directed against the multiplication of case-books within 
domestic jurisdictions, this at least can be said that they are of great value to foreign 
students, especially in the case of countries where the mass of case-law is great and 
unwieldy. This does not mean that they can ever become—domestically or inter- 
nationally—substitutes for the reports; but for the foreign student who is beginning 
the study of some field of foreign law they are of real use in guiding and directing him 
to the reports, especially if they have stood the test of experience as has Professor O. P. 
Field’s A Selection of Cases and Authorities on Constitutional Law (Chicago, Callaghan, 
1936, pp. xxxvi, 1097), the second edition of which is now available. It includes 
additional older cases and many significant new cases down to modern times. In the 
latter connexion Professor Field seems successful in the extremely difficult process of 
selection. Throughout valuable changes have been made in the references to further 
cases in notes and, above all, to the important legal literature. Those who have used 
the volume in the past will welcome this edition which will prove more useful than ever. 
The index remains inadequate; and we would welcome the insertion of dates in the 
table of cases. It is, however, a pleasure to possess a new edition of a book which has 
constituted, for foreign students, one of the best guides to the study of the full reports. 


We welcome the fourth edition, brought up to the end of 1935 of Professor Jenks's 
The Book of English Law (London, Murray, 1936, pp. xx, 460, 12s.). The volume is 
so well established that it is unnecessary to review it in detail. It remains the best 
description available, for the layman and for the beginner in legal studies, of the prin- 
ciples and framework of English law. It has, too, the great merit of being written in 
a clear and attractive style. To its making have gone not only legal scholarship, but 
experience derived from long years of teaching. We know of no other volume which 
carries out its purpose with such eminent success. Its special value has been tested 
in introductory courses in legal science which give the young student a Pisgah view 
of the rich land of law which he is about toenter, Out of experience we note one grave 
defect—the absence of tables of cases and statutes. We hope that the publishers will 
help us in subsequent editions. 
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We owe to Professor A. B. Keith (The Privileges and Rights of the Crown, London, 
C. Arthur Pearson, 1936, pp. viii, 128, 2s. 6d.) an excellent survey of those spheres of 
government “in which royal action is effectively brought into play and those. . .in 
which his powers may be said definitely to be delegated for other authorities to exercise”’. 
Title, royal accession and coronation, royal incapacity, status and rights of the royal 
family, king and cabinet, king and legislation and parliament, fountain of justice, 
supreme governor of the church, protection, and allegiance are examined in turn, with 
a concluding chapter on the king and the empire. The book is non-technical, written 
with care and accuracy. Amid many controversial issues the author moves wisely 
and apart from dogma. The monograph ought to be widely read. It is more than 
‘useful as a guide to important questions of constitutional usage’’. 


The learned and charmingly written volume on Switzerland (Suisse, by various 
authors, Paris, Delagrave, 1935, pp. xiv, 435), is worthy of a series which has already 
established itself for its authoritative monographs. It is a scholarly, if general, view 
of the Swiss legal and institutional systems, and it follows the line of its predecessors 
which dealt with Belgium, Czecho-Slovakia, France, and Spain. We are provided with 
views of the constitution, of the administration (especially that of finance), of criminal 
law, of procedure, of the law of family property and obligations; and these views carry 
conviction in that they come from the pens of eminent specialists. Canadian lawyers 
will be specially interested in a series of monographs dealing with a state in which race, 
language, geography, local sentiments, and traditions abound. It is not without value 
to study a situation where German, French, and Italian are national languages—in the 
legislative and in the federal courts—and where the law reports follow one another in 
trilingual calm; where the codes share the three-fold linguistic immunities without 
passion. From the point of view of stare decisis, special attention might be drawn 
to the judicial process as outlined by Professor Richard, who surveys the civil code and 
the code of obligations and their application to specific cases, Of fascination is the 
manner in which the judicial process works in relation to torts. International lawyers 
will find a valuable chapter from the pen of M. Boissier dealing with the position of 
Switzerland as a neutralized state, which has not been without problems in relation 


to the league of nations. The format of the volume is quite unworthy of the scholarship. 
(W.P.M.K.) 


Students of comparative law are well acquainted with the ‘‘Petits Précis Dalloz’’, 
which have been modestly announced as “‘une collection de livres élémentaires”. They 
are much more. They are ‘vrais manuels’’—no mere ‘‘short-cuts’’ to the different 
branches of public and private law. To this series Professor L. Rolland and Professor 
P. Lampué have contributed an admirable volume (Précis de législation coloniale (Colo- 
nies, Algérie, Protectorats, Pays sous mandat), ed. 2, Paris, Dalloz, 1936, pp. 533, 
30 frs.). It contains first of all a succinct account of modern colonization, its general 
character, its utility and justification. Against this background is placed a view of the 
French colonial empire from the earliest to modern times. The first part exposes in 
clear statements the principles of colonial constitutional and administrative law and 
its juridical structure. The second part analyses the law of persons and the conse- 
quences flowing from it, especially in the distinction between citizens and non-citizens. 
The third part surveys the administrative and judicial systems. An admirable analy- 
tical table of contents and, above all, an index serve to make the book easy of reference. 
It is a singular fact that we have no such modern treatise—not even a petit précis— 
for the British colonial empire. The learned authors possess not merely professional 
knowledge but a clarity in presentation and an appreciation of the exact scheme of the 
series—all of which combine to make their treatise invaluable to the foreign scholar. 
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The Legal Medical Dictionary (London, Toronto, Butterworth, 1935, pp. [iv], 126, 
$3.00), is a slim volume, edited, like the recent edition of Taylor's Principles and Practice 
of Medical Jurisprudence, by both a lawyer anda doctor. The value of such a combined 
editorship is exemplified in the text. The authors, E. Pollock and E. R. Clutterbuck, 
have been able to condense into a small space a sufficient number of medical terms to 
make the book of practical use. Most of the medical, surgical, and anatomical words 
commonly employed by medical practitioners have been included. Technical words 
are explained briefly but clearly in non-technical language. The authors have succeeded 
im accomplishing the object expressed in their preface, viz., to produce a dictionary which 
will be of assistance to lawyers, insurance company officials, and others who are called 
upon to peruse medical reports and certificates. Many terms relating to psychiatry 
have been omitted, and the few terms which have been included are not defined fully 
enough to be of much assistance. Such terms as manic-depressive psychosis and 
schizophrenia, which are part of the stock-in-trade of the practising psychiatrist, are 
not mentioned. The technical terms employed in the description of the symptoms of 
mental illness and defect are familiar to lawyers who are engaged in civil and criminal 
cases in which mental capacity becomes an issue, and the omission of such terms from 
this dictionary detracts somewhat from its value. The dictionary will be a time-saving 
reference in the reading of most medical reports. (K. G. Gray) 


Dr. R. Hohn, of the University of Heidelberg, launches in Der individualistische 
Staatsbegriff und die juristische Staatsperson (Berlin, Carl Heymanns Verlag, 1935, 
pp. 235) a spirited attack upon the familiar concept of the state as an invisible juristic 
person. The juristic state-person, he says, is a distinctly individualistic concept which 
blots out any idea of the state as an essential community. In this individualistic 
system the idea of community appears only as a collective and comprehensive symbol 
for the aggregate of individuals, so that community loses its own characteristic features. 
The idea of Fiihrung, of personal leadership, is foreign to it. The chief, the Fihrer, 
builds upon the bed-rock of community. The juristic state-person, however, is bound 
to envisage the Fihrer as an individual person, an organ of the state and in submission 
to it. Consequently, in this view, the concept of personal leadership, with all its 
implications in modern Germany, would lose its essential content and be useless. The 
concept of the state as a juristic person, concludes the author, is not compatible with 
that idea of the community of the people, the Volksgemeinschaft, which lies at the root 
of the new German ideology: it is a concept, never essential to the theory of the state, 
which has outlived its usefulness. Dr. Héhn’'s thesis is too narrow in its range, and 
too exclusively devoted to a consideration of German history and legal sources, to win 
for his conclusions any wide measure of acceptance outside his own land. Those who 
wish to understand the attitude of German jurists towards the Third Reich, however, 
will find in this book much food for thought. A final word needs to be said. German 
books upon the theory of the state frequently emulate the general unreadableness of 
Hegel. This book is an admirable example of precision in arrangement and clarity in 
expression. (F. C. AULD) 


There is always a dash of entertainment for the British reader in following the 
somewhat distressed scientific methods by which foreign experts attempt to lay bare 
the causes of the development of our commonwealth. It is also mildly flattering to 
find that we have such a thing as an “inner dynamic” and are guided by a logic which 
is none the less irresistible because it is largely unconscious. Moreover, if Herr Alport 
(Nation und Reich in der politischen Willensbildung des britischen Wettreiches, Berlin, 
Junker und Diinnhaupt, 1933, pp. [viii], 116) is correct in his statement that the report 
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of the imperial conference of 1926 and the Statute of Westminster mark the change 
from the organic process to one of intellectual planning, it becomes expedient that we 
should study these foreign analyses of what we have been really about all this time. 
It would therefore have been an even greater pleasure at an earlier date to call attention 
to this excellently documented, powerfully written, yet brief book. Both in his historic 
narrative and in his evaluation of present feeling and tendencies throughout the common- 
wealth, the writer has done his work with such meticulous care and such sober judgment 
that he leaves little upon which to take issue. (P. E. CORBETT) 


Though there exists no English treatise on contracts comparable to Williston’'s 
great work, English writers have produced a number of highly condensed summaries 
of which Sutton and Shannon on Contracts (by R. Sutton and N. P. Shannon, ed. 2, 
London and Toronto, Butterworth, 1937, pp. Ixx, 389, 24, $4.50) is perhaps the most 
complete. The authors acknowledge an attempt to give effect to the somewhat brusque 
criticisms which met the first edition of the book in 5 Cambridge Law Journal (1933 
at pp. 288 ff. Nevertheless, they still decline to offer students (for whom the book is 
professedly written) any assistance in understanding the case of Lord Strathcona S.S. Co. 
v. Dominion Coal Co., {1936} A.C. 108. They enumerate (p. 44) three exceptions to the 
rule that ‘‘a stranger to the consideration may not sue’’; but nothing at all is said of a 
third-party beneficiary who occupies the position of a cestui que trust. Is the doctrine 
of the Vanderpitte Case, [1933] A.C. 70 too abstruse for students? The many problems 
created by the election doctrine of Frost v. Knight, (1872) L.R. 7 Ex. 111 are all glossed 
over in a similar manner, and without reference to the important decision in Bratthwatte 
v. Foreign Hardwood Co., {1905} 2 K.B. 543. Space does not permit further illustration, 
but it is submitted that an elliptical treatment of dubious issues will leave students 
with an erroneous impression not only of the actual state of the law but of the nature 
of juridical method in general. It is not impossible, even in a modern “hornbook”’, 
to recognize, briefly but frankly, the existence of conflicting theories and so to avoid 
creating the illusion of a certainty and a simplicity which do not exist. The authors 
have been content, however, to follow the traditional English pattern for such works. 
Persons who look for a simple and dogmatic allegation of the law will doubtless find this 
new edition useful. (J. E. M. Hancock) 


That the scheme and implications of arbitral procedure are becoming of increasing 
importance is made evident by the frequency with which new editions of Russell on 
Arbitration and Award have appeared within the last few years. The latest edition 
(London, Stevens, Sweet and Maxwell [Toronto, Carswell], ed. 13, by E. Cave 
and E, Wetton, 1935, pp. Ivi, 730) owes much to the passing of the Arbitration 
Act, 1934 (based on the report of a committee presided over by Mr. Justice MacKinnon), 
which came into force on January 1, 1935. In this connexion, the publishers have 
recognized the interests of the public by including extracts from this report in the 
previous edition, and these are continued, in spite of the passing of the act, as, in the 
opinion of the learned editors, ‘‘they may be of help if any question of construction 
of the new Act should arise’’"—a pious hope perhaps, perhaps a sign of a new and sane 
approach to statutory interpretation. The text has been carefully brought up to date 
in the light of the new act, and a special feature is the printing of the act carefull, 
annotated in detail to indicate its ambit and scope. Weshould specially call the attention 
of English editors to the advantage of referring every case to the various reports in 
which it appears. The utility of this is obvious once it is pointed out. The editors 
are not quite consistent in this connexion. Russell on Arbitration and Award continues 
its career of professional usefulness under distinguished editorship. 
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The doctrine of judicial precedent is one of absorbing interest not only from the 
points of view of jurisprudence and of its strong position in the British Empire and 
other common-law jurisdictions, but also from that of the average litigant. It has 
occupied the attention of scholars throughout the world, and to their company we 
welcome Mr. J. C. Gardner. Ina short monograph (Judicial Precedent in Scots Law, 
with an introduction by the Rt. Hon. Lord Macmillan, Edinburgh, Green and Son, 
1936, pp. xx, 108, 5s.) he has examined the problem in a preliminary study in which 
he surveys the position in Scotland from early times to the present, and he illuminates 
his research by the comparative method, referring especially to France. To-day it 
would appear that in Scotland the courts, as Lord Macmillan points out, “have now 
become almost, if not quite, as rigid adherents of precedent as the Courts of England”’. 
Mr. Gardner’s study discloses that this was far from being always so and that the 
changes were almost imperceptible, beginning to manifest themselves ‘‘first clearly in 
the early part of the nineteenth century, and gradually gaining in strength and cer- 
tainty”. He is inclined to assign them most strongly to the influence of England and 
to the improvement in law reporting; but he has found it difficult to produce definite 
evidence of these influences. He hopes that this may be forthcoming through more 
intensive research. He does not believe that in Scotland the courts ‘‘will ever become 
committed to a greater extent than at present to the doctrine of binding precedent’, 
especially as he sees signs of relaxation in the English system. He believes that, as 
the Scottish system now stands, ‘‘it seems to combine the best points of both the English 
and Continental systems and to avoid their short-comings’. Perhaps Scotland has 
discovered how, in the words of Lord Macmillan, “‘to find a working compromise 
between the judge’s duty to do right according to his conscience and his duty to adhere 
to the law as laid down by his predecessors’. Mr. Gardner's essay is so excellent in 
substance and in clarity of presentation that we sincerely trust that, from a careful 
examination of the case-law, he will provide a sequel to it disclosing the grounds for 
his faith to which we have referred. 


Palmer's Shareholders’, Directors’ and Voluntary Liquidators’ Legal Companion: 
A Manual of Every-day Law and Practice for Promoters, Shareholders, Directors, Sec- 
retartes, Creditors, Solicitors, and Voluntary Liquidators of Companies, Under the Com- 
panies Act, 1929, by A. F. Topham and A. M. R. Topham (ed, 34, London, Stevens, 
1936, pp. viii, 300, 5s.) is a well-known and useful guide whose purpose and scope are 
adequately indicated by its title. Mr. A. F. Topham, as editor of Palmer's Company 
Law and Palmer's Company Precedents, as author, in his own right, of many works of 
outstanding merit, and as one of the most eminent of counsel in Lincoln's Inn, needs 
no introduction to Canadian readers. A new edition of this little volume was made 
necessary because of the changes effected by the Companies Act, 1929, and the cases 
which have been decided since it was passed. The company lawyer, no less than the 
business-man, may regard this book as a vade mecum. It avoids the dangerous policy 
of attempting to epitomize the law upon points of controversy, and it emphasizes the 
need for the services of a solicitor whenever matters go outside the path of a safe and 
customary routine. Its aim is to describe, in simple and untechnical language, the 
steps to be taken in the organization and management of a company, and in its eventual 
liquidation, In that aim, author and editors have succeeded admirably. Much of this 
book has been written with special reference to the English Companies Act; but enough 
of it is of general import to make it a valuable addition to the libraries of Canadian 
lawyers. (F.C. AULD) 


Mr. Justice Evatt is not only a recognized contributor to legal literature in its 
modern aspects but he discloses in Injustice within the Law: A Study of the Case of the 





498 Tue University oF Toronto Law JouRNAL 


Dorsetshire Labourers (Sydney, Law Book Co. of Australasia, 1937, pp. xvi, 136) 
an interest in legal history without which law can never be fully understood. It may 
be true that the case of ‘“‘the martyrs of Tolpuddle”’ has a special interest for Australia, 
but its importance is much wider, as the Webbs and Dr. J. H. Clapham have pointed out. 
It illustrates in a tragic way the social and economic conditions out of which the trade- 
union movement grew. Indeed, the trade-union congress recognized this fact by 
issuing a “book” of ‘“‘the martyrs” in 1934 to celebrate the centenary of the conviction. 
In addition, the case throws light on the administration of criminal law. Mr. Justice 
Evatt has studied the historical and legal materials with great care, and has presented 
them in a balanced and restrained narrative. He has placed not only the profession 
but economists and social historians under great obligations. (W. P.M. K.) 


The celebration of the fourth centenary of the discovery of Canada by Jacques 
Cartier brought to Canadian shores many distinguished representatives of the arts 
and sciences of France. The Montreal bar took advantage of this occasion to issue 
invitations for a convention of jurists and a survey of the institutions of the civil law. 
The sessions of the convention were held at Montreal (31 August-2 September, 1934), 
under the chairmanship of Senator André Fauteux, bétonnier of the bar of Montreal. 
The addresses which were then made, together with other essays and comments, were 
collected and edited by a committee, and the Montreal bar undertook to defray the 
costs of printing and publication. The present volume (Le Droit civil francais: Livre- 
souvenir des journées du droit civil francats (Montréal, 31 aottt-2 septembre 1934), Montréal, 
Le barreau de Montréal, Palais de Justice, 1936, pp. [xiv], 959; sold at the Advocates’ 
Library, Court House, Montreal, $4.00) beautifully printed and arranged, is not only 
the souvenir of a memorable occasion, but an outstanding contribution to juristic science. 
As Mr. Justice Fabre-Surveyer remarks in his preface, the laws of French Canada have 
hitherto failed to receive the measure of attention from foreign jurists that they ought 
to receive. ‘‘Augmenter le nombre de ces auteurs qui comprennent notre situation; 
pouvoir dire 4 nos étudiants que les juristes francais s'occupent un peu de nous; que, 
dans ce siécle ot l’etude de droit comparé gagne tous les jours de l'importance, l’on ne 
nous ignore pas complétement; c’est pour arriver 4 ce but que nous avons organisé 
ces ‘journées de droit civil francais’.’"’ This book deserves to succeed in its aim. A 
wide field has been covered by more than fifty contributors. Where so much is of 
outstanding merit, it were invidious to single out any one subject for special mention; 
but we feel that the essays by Mr. Justice C. E. Dorion and Professor Lemesurier on 
the marriage law of Quebec are of especial timeliness and value. It is to be hoped 
that this book will be made, in large part, a prescribed text in Quebec law-schools. 
This much may be promised for the University of Toronto, that students in the several 
courses offered in general jurisprudence and in comparative studies of the common 
law and the civil law will be expected to familiarize themselves with this significant 
addition to our legal literature. (F.C. AULD 


Dean Falconbridge has already drawn attention to the organization and scope 
of the Comité francats de droit int.rnational privé (2 University of Toronto Law Journal 
(1937), at p. 12). Weare pleased to note from its proceedings for 1935-6 (Paris, Dalloz, 
trosiéme année (1935-6), pp. 141) that the papers and discussions preserve the high 
standard which Dean Falconbridge noted in his review. The subjects discussed in 
1935-6 were la reconnaissance de la personalité des associations, les articles 14 et 15 du 
Code civil, la lésion, la protection des porteurs d'obligations étrangérs. The papers are 
of the greatest interest which is enhanced by the reports of their discussion, and no 
student of private international law and no library ought to be without these publications. 
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A recent addition to Pitman’s handbooks on special branches of law is Parlia- 
mentary and Local Government Elections, by W. E. Eyles (Toronto, Pitman, 1936, pp. x, 
170, $1.50) written from the point of view of a returning officer. Local government 
elections secure rather more attention than parliamentary elections. There is included 
an outline of the statutes and orders relating to the registration of electors and jurors. 
The functions of the parish meeting engaged upon the election of a parish council are 
also included. The book meets the needs of students of local government and should 
serve as a useful manual to the numerous persons who are called upon from time to time 
to preside at polling booths. (E. C. S. W.) 


The second edition of Mr. St. W. Wrightwick’s District Councils: A Concise Guide 
lo Their Powers and Duties (London, Stevens, 1935, pp. xlvii, 604, 15s.) does not differ 
substantially from the first edition, except that the great increase in the work of the 
district councils under legislation is carefully noted. As the book did not reach us 
until recently, we apologize for this late notice. However, the work is well established 
and authoritative for its jurisdictions and we can only add our praise for an excellent 
treatise. It has, however, a wider importance. Its organization is model. Arranged 
alphabetically under subjects, those concerned can find with ease, and best of all with 
confidence, a statement of powers. We know of no better volume for its purposes; 
and it ought to serve as a guide and inspiration for some lawyers to do similar work 
for the Canadian provinces. 


Those who have had occasion to use previous editions of Professor Bonnard's 
Précis de droit public will be glad to welcome the fourth edition (Paris, Sirey, ed. 4, 
1937, pp. 503, 30 frs.), which is thoroughly modern and up to date. For those who do 
not know the treatise and who wish to obtain an excellent view of the subject we heartily 
recommend it for several reasons: it is ‘“élémentaire’’, in the sense, as the author says, 


that it deals with the essential elements of constitutional and administrative law and 
of financial legislation; it is informed throughout with juridical principles and the general 
ideas of political science; it emphasizes, as we should expect from the distinguished 
author, administrative law; it directs the reader to wider and more detailed authorities. 
We know of no volume in which the foreigner can obtain more balanced guidance. 


It has precision and accuracy in statement, and judgment inconclusions. Unfortunately 
there is no index. 


Sir H. Slesser L.J. has given us a delightful little book (The Law, London, New 
York, Toronto, Longmans, Green, 1936, pp. x, 192) which forms a valuable addition 
to the English Heritage Series, where indeed it will take a place of distinction beside 
Sir Maurice Amos’s The English Constitution. In ten short chapters, the author has 
made it possible for well-disposed persons to obtain a view of the basic foundations of 
English justice. No claims are made to learning and no concession given to the appa- 
ratus of scholarship—we might point out a small flaw here and there; but there is wisdom 
flowing from knowledge, precision flowing from experience, suggestion flowing from 
known wants. Indeed, the book is only another proof that an expert in law, if endowed 
with literary skill and divorced from black-letter culture, can write on the subject in 
such a way as to interest the layman in activities for which he is indeed ultimately 
responsible. There was a time when it was considered part of the education of a gentle- 
man to know something of the law; to-day the law is the business of everybody and, 
so, is no one’s business. Yet, as the author says, ‘‘the law is the texture of our well- 
being’. There is no danger of this book doing harm. It is not a ‘‘cram-book", a 
pestilential ‘‘short-cut”. It isa book of charm for the citizen who would like an index. 
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Dr. S. E. Gleason in An Ecclesiastical Barony in the Middle Ages: The Bishopric 
of Bayeux, 1066-1204 (Harvard Historical Monographs, X, Cambridge, 1936, pp. 123, 
$1.00) has made a learned contribution of feudal administrative history in which the 
bishopric of Bayeux is studied as a ‘feudal state in miniature’. The note which runs 
through the monograph is that “to obtain a more complete understanding of feudal 
society at its apogee, it is essential to rid ourselves of the modern prejudice that the 
king alone stood for order and security’’. In the light, however, of Dr. Gleason's 
admirable research we submit that the idea can be exaggerated. There was, under 
William I and his sons, a reciprocal combination of authority between them and their 
barons. Indeed, Bayeux is itself an illustration. With regard to the substance of the 
history, we do not get a clear view of the baronial organization; and we feel that this 
is due to the very fact of royal control. In addition, our general opinion is that the 
bishopric of Bayeux does not appear as a “feudal state in miniature’, On the other 
hand, the monograph is a distinct help in throwing light on the Norman baronies, and 
it illuminates the political and ecclesiastical history. Dr. Gleason writes with care, 
with a sense of historical method, and with a distinct aptitude for research. It is a 
pleasure to welcome an historian of such promise in this field. 


Professor Schramm has already an established position as an authority on corona- 
tions; and while some may regret that a foreign scholar should deal so adequately and 
with such profound knowledge with the English coronation (A History of the English 
Coronation, translated by L. G. W. Legg, Oxford, at the Clarendon Press, 1937, pp. xv, 
283, $3.75), those who belong to the university of learning will harbour no such senti- 
ments. Here is gathered together in a singularly happy translation, a comparative 
history of the coronation rites in western Europe which discloses the manner of the 
union of racial and magical elements in the Christian scheme and traces the local and 
foreign blending in the English order. It would appear that in this order foreign 
influences were perhaps wider than previous historians have acknowledged, but that 
England developed a peculiar and special English rite. The book concludes with a 
second part dealing with the theory of the coronation: the anointing, the election, 
the coronation oath. In this last connexion, interest emerges especially in relation 
to the “‘colonies’’ and the principles of imperial sovereignty. The book is no mere 
“topical” production. It is a profound contribution to learning, fascinating in the 
light which it throws on the whole history and written with the balanced enthusiasm 
of the real scholar. It will remain a permanent contribution to a subject whose interest 
far transcends contemporary events. 


Slater's Mercantile Law: Incorporating a Selection of Leading Cases first appeared 
in 1905 as a text suitable for business-men and students who are taking general com- 
mercial courses. Succeeding editions have necessarily preserved the raison d'étre of 
the work. Since, then, it never laid claim to be a professional treatise, we must not 
submit the latest edition (ed. 9, by R. W. Holland and R. H. C. Holland, Toronto, 
Pitman, 1935, pp. xlii, 643, 7s. 6d.) to technical criticism. Doubtless it would be 
possible to find in it mistakes in emphasis, in generalizations, in presentation, perhaps 
even in facts and interpretation; and we believe that the space given to the summary 
of cases could be much better used. On the other hand, the appearance of several new 
editions within a few years bears witness to the utility of the book for its special 
audience. As is usual with all Pitman’s publications, the format is excellent and the 
facilities for reference first-class. 


Sir E. T. Atkinson, the director of public prosecutions, has been well advised in 
publishing the lecture which he delivered on obscene literature at King’s College, 
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London (Obscene Literature: In Law and Practice, London, Christophers, pp. 32, 1s.). 
Writing out of experience and with a good deal of objectivity and sound judgment, he 
traces the common law, with special reference to the ruling case of Regina v. Hicklin, 
(1868) 3 Q. B. 367, and the statute law; and he concludes with sane comments on the 
varying standards of public opinion which necessarily make the law indefinite, on 
proposals for special courts, and above all on expert witnesses. Without being in the 
least puritanical or conventional, we have no sympathy with the last; for, as the learned 
author points out, ‘‘experts’’ would merely attempt to solve the problem which is for 
the court—does the publication in question deprave and corrupt? In addition, we 
have every sympathy with the strictures on publications which in the so-called name of 
science or of literature are nothing but skilled obscenities, The lecture is short, but 
it is wise, and it might be read not only by public prosecutors but by that strange group 
who confuse a good Anglo-Saxon story with ‘‘smut”’. 


Dr. W. E. Waltz’s abstract of the thesis (The Nationality of Married Women, 
Urbana, IIl., 1936, pp. 32) which he submitted to the University of Illinois for the 
degree of doctor of philosophy in political science contains nothing that is new; and 
it is very hard to decide, merely from the abstract, what standard is demanded. As it 
appears in print it is largely a compilation from well-known material brought up to date. 
With respect, we submit that the subject is almost threadbare. The conclusions are of 
interest; but if Dr. Waltz had a good deal more administrative experience he would 
know how hard it isto makechanges. The problems are those of municipal jurisdiction; 
and anyone with experience of the Hague conference knows how hard isthe road. The 
thesis is accurate and will serve as a useful introduction to the larger treatises, especially 
to those of Dr. Seckler-Hudson and Dr. Gettys (See 1 University of Toronto Law 
Journal (1936), pp. 441 ff.). 


With Lord Merrivale’s experience and qualifications we should have expected a 
somewhat deeper essay than his Marriage and Divorce: The English Point of View 
(London, Allen and Unwin, 1936, pp. 71, 75c.). The monograph is remarkably con- 
servative and the distinguished author is lacking in social sense. He approaches the 
whole subject from a definitely outmoded point of view, and he is not inclined to place 
much weight on either reformers or reform. At the same time his essay is dignified and 
careful. There is little ground given to individual happiness, the ‘‘good” of the ‘‘com- 
munity” as he sees it predominates; but it is of importance at least that a writer of 
such eminence should not close the door completely on change. One thing is certain: 
no dogmas, no credal institutions should be allowed to stand in the way of making sure 
“that any change. . . shall be beyond question a beneficial change”. The monograph 
is perhaps now only of historical importance in the light of recent changes in England 


Mr. J. L. White has carried out a valuable service in collecting and publishing the 
documents and recorded speeches connected with the abdication of Edward VIII, from 
the bishop of Bradford’s address to the message of George VI to the empire (The 
Abdication of Edward VIII: A Record with All the Published Documents, London, 
Routledge [Toronto, Musson], 1937, pp. 164, 85c.). Historians and lawyers will find 
here the facts and evidence in their due place. We can only thank Mr. White for a 
piece of work which will prove of great utility and convenience. It lies outside the 
scope of this notice to discuss the subject-matter, to which indeed we lie too close to 
form a sound judgment. When, however, that judgment may be formed, Mr. White's 
little book will prove of the greatest value. At any rate, there is now no excuse for 
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not knowing the available facts. We hope that Mr. White will compile another volume 
dealing with the Dominions, which would provide much necessary and complementary 
material. 


Professor E. M. Violette’s collection of constitutional documents (English Con- 
stitutional Documents since 1832, New York, Toronto, Macmillan, 1936, pp. xii, 226, 
$2.00), while overlapping with Adams and Stephens, will provide the student with most 
of the statutory material which he requires for the period in question. The documents 
are printed without editing; and in this connexion we have no criticisms. We think, 
however, that too much space is given to the franchise acts of the period, which do not 
need any detailed study; while the statutory changes in relation to some of the law 
courts are neither of significance nor importance. In a new edition space can be saved 
to make room for the Excitement to Disaffection Act, 1934, and the Public Order Act, 
1936. Inter-imperial relations are wisely left alone; but a good deal of space is occupied 
with the constitution of the Irish Free State from the schedule of 15 Geo. V,c. 1. This 
is unfortunate, as that constitution does not in the least represent the constitution of 
the Free State as it exists to-day. In spite of these criticisms the book ought to be 
useful. It is printed accurately. 


No state has a right to be prouder of its civil servants than Great Britain, and its 
system has commanded the admiration and wonder of the world. Perhaps one of the 
most important facts making for the efficiency and accomplishments of the British civil 
service is the presence of criticism to which, officially and unofficially, public servants 
must submit. For some years, owing to various causes, this criticism has not been as 
pronounced as we should expect. In the Political Quarterly (April-June, 1936) several 
articles appeared. These are now reprinted with further articles in a substantial 
volume; and those who read the original essays will be glad to possess them, with the 
additions, in book form (The British Civil Servant, by W. A. Robson, E. Barker, H. 
Nicolson, A. J. Waldegrave, Sir E. Simon, L. Hill, H. Finer, F. A. A. Menzler, R. 
Strachey, J. Coatman, L. Barnes, ed. by W. A. Robson, London, Allen and Unwin 
{Toronto, Nelson], 1937, pp. 254, $2.25). The writers do not stress the legal aspect, but 
discussion is mainly directed to the modern problems of the position and efficiency of 
the civil service, especially in the light of the almost necessary growth of governmental 
controls. No matter what parliament does, no matter how the electorate votes, 
creative achievement lies with the civil service. It would be impertinent to estimate 
the worth of these essays in relation to their special subject-matters; but two points 
may be suggested. Essays of this nature are welcome in Great Britain because of 
their sound constructive approach and their obvious desire to preserve, for national 
service, traditions of value facing newer and more exacting administrative demands. 
Secondly, and more important for our purposes, every student of public affairs in 
Canada ought to study this volume with great care. The most obvious of weaknesses 
in Canadian government flow from the civil service, and every project for reform looks 
to Great Britain. That glance ought not to be one of mere uninformed admiration. 
We must appreciate and weigh the criticisms. Here this book ought to be of real value. 
We recommend it because the problems of civilized administration are to a large degree 
similar; and until we understand and appreciate the position in Great Britain, where 
success is relatively so evident and where criticism is encouraged, we cannot expect to 
reconstruct. Every lawyer, especially if a member of parliament or local authority, 
ought to read this suggestive book. 


For many years nearly all American text-books on politics have been, in the main, 
descriptions of the mechanisms of government or compilations of the superficial facts 
concerning the recent and near-present operation of governmental institutions. It 
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seemed to the writers of these works a matter of little or no concern that the ‘‘facts”’ 
they presented were but the incessantly changeful evidences of powerful and often 
conflicting forces working through the national life, of interests and valuations and 
philosophies striving for mastery. There might be perfunctory chapters on “‘prin- 
ciples’’, but if so they seemed to have no relation to the bulk of the volume. The texts 
were for the most part completely lacking in critical analysis. Professor Wilson’s book 
(The Elements of Modern Politics, New York, McGraw-Hill, 1936, pp. xii, 716, $4.00) 
is a distinguished exception. He is concerned with the things that make and change 
the state. He sees the changing state as what it is, the product of changing idea-forces. 
He does not merely collect and present facts; he uses them and seeks to show their 
significance. He does not merely describe institutions; he endeavours to explain them. 
In short, he is concerned with the living state and not with its momentarily crystallized 
forms alone. The result is a book that it is a pleasure to recommend for the use of 
students. Professor Wilson does not take refuge in a colourless neutrality. Facing as 
he does the problems of government he must show his hand. In particular, he defends 
modern democratic tendencies against the challenge of opposing principles. A man is 
not a political scientist because of his conclusions but because of his method and his 
attitude, and Professor Wilson states his case with logical clarity and adequate 
documentation. (R. M. MacIver) 


Mr. C. H. Metzger has written a discussion of the Quebec Act (The Quebec Act: A 
Primary Cause of the American Revolution, United States Catholic Historical Society, 
Monograph Series, XVI, New York, United States Historical Society, 1936, pp. x, 223) 
which ought not to be approached as a contribution to the history of origins of this 
important statute. Indeed, the author’s knowledge of Canadian history is perhaps 
such as to call for congratulation that he has not attempted this task. His object is to 
discuss and examine the effects of the act in the American colonies; and in doing so he 
has made an examination of a most extraordinary collection of contemporary news- 
papers, pamphlets, and so on, and has produced a corpus of anti-catholic hatred flowing 
from the enactment. Apparently, his activities have had the aim of showing that the 
toleration of the Quebec Act was a fundamental cause of the revolution. The truth is 
that the colonies had a fine dose of original sin in the realms of theology and its insti- 
tutional and personal expression; and we fear that the author has failed to explain 
whether or not the literature which he examines and from which he draws his conclusions 
belongs to the main traditional stream. 


To the Royal Institute of International Affairs we are indebted for a volume which 
might be added with confidence to a lawyer's general library (The British Empire: A 
Report on its Structure and Problems by a Group of the Members of the Royal Institute of 
International A ffairs, Oxford, 1937, pp. x, 336). The study first of all describes each 
member of the commonwealth and the cohesive institutions; the problems arising out of 
imperial relationships are then surveyed while concluding chapters are devoted to 
foreign relations, defence, the colonial question, legal, economic, and social issues. 
Books of this nature as a rule do not command much authority or call for serious con- 
sideration. On the whole, this work must be considered an exception. Doubtless it 
contains statements which will not be generally acceptable and implications and sug- 
gestions which will not appeal to all its readers. On the other hand, it is free from 
partisanship, is not dogmatic, and it certainly does not wilfully offend. As a general 
background to the subjects suggested it ought to be read with profit. 


The treatment of the alien has always been a matter of concern to humanitarians, 
for he has often been regarded as a rightless person. Usually, because of language 
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difficulties, he is inarticulate, and his case is rarely brought before the tribunal of public 
opinion, although the case against him is given full publicity. The late Mr. Kohler 
became acquainted with the problem shortly after he began practising his profession; 
and the deep impression made upon him by the sufferings of immigrants resulted in his 
becoming a leading advocate of just treatment for aliens. During his life, he had 
occasion to write articles, deliver addresses, and present memoranda on many problems 
connected with them. Convinced that many erroneous charges against them are given 
the semblance of proof by dogmatic reiteration, he devoted much attention to the 
investigation of these charges, and found that often they had no basis in fact. The 
collection under review (Immigration and Aliens in the United States: Studies of 
American Immigration Laws and the Legal Status of Aliens in the United States, New 
York, Bloch Publishing Co., 1936, pp. x, 459) comprises essays, addresses, memoranda, 
reports, and letters dealing with such subjects as the right of asylum, social discrimi- 
nation, administration of immigration laws, legal status of aliens, and naturalization 
problems, and is evidence of the author's wide interests and sympathies. The tribute 
of Judge Lehman, that ‘‘by his learning and by his courage he had a great influence in 
establishing the legal rights of those who were not citizens’’, is well merited. 













The last volume of Lord Carson's life (The Life of Lord Carson, by 1. Colvin, vol. 
III, New York, Toronto, Macmillan, 1937, pp. 463, $5.00) is excellent reading. Itisa 
valuable war document—Ulster and England are one, their goal is the same: victory 
over the foe. This simple issue dominates. Throughout these years we move once 
again as through the mists of some grim, unreal, far-off world: what is a cabinet? what 
is political loyalty? what happened in the Dardanelles and in Mesopotamia? what is 
peace? Great swelling music of interrogation; and Carson emerges as a man of absolute 
integrity, with a largeness almost noble. There is, too, the underburden of Ireland. 
Here Carson lost. No one can look back without regret at the outcome of his actions 
and policies, at the price which law and order paid to his zeal, at the traditions of lawless 
resistance which he canonized. On the other hand, even in his defects, he was straight- 
forward, open, above-board. He knew his cause; he believed his creed; he stood fore- 
square to opposition—but in broad daylight; and no greater Irishman ever lived where 
the sacred fire was not in danger. We do not accept his cause—he was unyielding, he 

























was obstinate; but he was never a cad; his breast was to the foe; he could not stab in 
the dark; he was too passionate and too proud and too honest to stoop to intrigue. 
As we read Mr. Colvin’s pages and walk with Carson through the appalling mazes of 
war policy, we can forget and forgive the crusader as there emerges the honest man. 
Mr. Colvin is a sympathetic and, on the whole, judicial biographer, in whom Carson 
would well be happy. Both love the noise of battle, the impact of steel on steel. There 
is plenty of stirring writing; but Carson emerges in rugged, if obstinate, beauty of 
character, and in the final analysis as one of the remarkable men of the period. Great 
he was not, because he could not or would not seek the paths of compromise, and failed 
to find the ‘‘silver-grey’’; but clean hands, a warm heart, and personal loyalty are 
to-day so rare that they almost demand the respect which greatness alone can claim. 


The double Borden murder in August, 1892, is of interest not only because it has 
remained unsolved, but because Dean J, H. Wigmore once devoted a long article to the 
exposition of the case (27 American Law Review (1893), at p. 819). Messrs. Doubleday, 
Doran and Company have selected the case as the first volume of the new Notable 
American Trials Series which will aim ‘‘in some small measure to duplicate the quality 
and success of its British counterpart’’ (New York, [Toronto], The Trial of Lizzie Borden, 
ed. with a history of the case by E. Pearson, pp. xii, 433, $4.00). Mr. Pearson has 
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already achieved popularity for his many books on crime, and he prefaces verbatim 
reprints of relevant testimony, including the testimony given at the inquest and sup- 
pressed at the trial (condensing only in the interests of clearness and relevancy), with a 
long introductory essay in which he builds the case in all its aspects into an interesting 
narrative. Doubtless the testimony will be of most value to the profession and it is 
selected and edited with great care; but the introductory analysis is, on the whole, well 
done and is not unworthy of the project which the volume initiates. Intended ‘for 
the ordinary member of the community”, the series is ‘‘off to a good start’, and we 
believe that it is possible to provide from actual trials much better material than the 
vast run of detective fiction. We give this first volume a hearty welcome, and we shall 
read the succeeding volumes with interest. We have only one criticism: Mr. Pearson’s 
writing is sometimes a little high-pitched, sometimes a little journalistic, sometimes a 


little ‘‘cheap’’. There is no necessity for this. A general editor might be a great help 
for the series. 


The reader must not look for a series of revelations, for the disclosure of great 
criminal mysteries, in Mr. E. T. Woodhall’s Secrets of Scotland Yard (London, John 
Lane, 1936, pp. xiv, 284, 12s. 6d.). It is a series of memories from the well-stored 
experience of a former member of Scotland Yard, whose career in the criminal investi- 
gation department was one of distinction and accomplishment. His services have made 
him an authority on that tragic, but always fascinating, underworld of crime, including 
not only the usual categories but the politically dangerous. In uniform and in mufti 
he has moved in this world with success, but preserving a sense of humour and a 
humanity not infrequently lost. His experiences serve to colour his pages with an 
interest which is not that of the detective-story writer: here is life, told of with no 
“‘we'll get our man” cocksureness. It would not be fair to anticipate the reader's 
pleasure; but we have seldom read a book by a professional detective which has left so 
little bad taste in our mouths, It throws light, creditable and worthy, on the wavs of 
those whose duty it is to deal with social dangers, and it might well be read by all those 
who are inclined to be ignorantly critical; while lawyers can learn something of the 
processes which go to make criminals as well as those which attempt to prevent crime. 
The author has added to the reputation which he achieved in his previous books. 


The Story of Conscription in Australia (by L. C. Jauncey, London, Allen and Unwin, 
1935, pp. x, 365, 10s. 6d.) is a useful, indeed lively, study which will appeal to those 
who are interested in the processes of public opinion in relation to proposed enactments. 
It affords a view of an Australian problem, and it provides some important illustrative 
documents and material, with sidelights on emotional and passionate situations. Only 
an Australian, however, could properly evaluate it as a whole. As it is, it does not 
seem to carry entire conviction. The labour newspapers seem to be heavily drawn on 
at the expense of other available evidence. As a consequence, the judicial reader will 
be on his guard and will conclude that the picture is not entirely balanced. It is, 
however, of value to read, from even a narrow point of view, of an effort to provide 
conscripts by popular vote. The book is disappointing, but it is worth reading and is 
always interesting. 


Lord Maugham concludes his admirable study of the Tichborne case (The Tichborne 
Case, London, Hodder and Stoughton [Toronto, Musson], 1936, pp. 384, $4.50) with a 
sigh of relief as he found the growth of material alarming. Lawyers, who help their 
education by reading books somewhat out of the technical field, will be only too pleased 
that he fought the good fight and finished his course. The Tichborne trials are beyond 








506 Tue University oF Toronto LAw JouRNAL 


doubt touched with human drama and coloured with a remarkable and inexplicable 
interest. For years the case dragged on and aroused controversy far beyond legal circles. 
Even to-day, in the perspective of the years, their fame lingers. Few have had the 
courage to attempt to read anything like the available printed records; and yet it says 
much for the fundamental fascination of the issues that a distinguished judge should 
not only read them but carry on wide research among unpublished material. The 
result is a book which ought to appeal to a wide professional and lay public. Lord 
Maugham writes with distinction, and this is accentuated by the fact that he has made 
the subject peculiarly his own. We believe that his book will long continue to be the 
standard work on the subject. The learned lord of appeal does not indulge in ‘‘moral 
reflexions’, but he ventures to use the case as an opportunity to say a word in favour 
of “greater brevity especially in important cases’’, and to point out that “‘most judges, 
if not all, are agreed that those counsel who have learned the art of compression are the 
more successful, whether before a judge alone, or before a judge and jury’. He trusts 
that his methods will perhaps educate opinion on ‘‘long-drawn-out trials and perhaps 
save some future litigant from grievous injustice’. It will be seen, then, that the book 
has an interest wider than its theme. In addition, it is a pleasure to point to it as a 
model for those who attempt to make a narrative out of a case. It is clear, adequate, 
readable, with a sense of values. Few judges can write such books, and fewer laymen, 
who usually make the attempt. Theentire work, in form and arrangement, is admirable 
and the illustrations are real illustrations. The reader has before him a fine experience— 
not forgetting, we hope, the “moral reflexions”. 


A happy half-hour can be spent in reading Mr. Sergeant Sullivan’s Practice at the 
Irish Bar: A Reading delivered before the Honourable Society of the Middle Temple, 
Michaelmas, 1936 (Toronto, Pitman, 1937, pp. 20, 1s.), which recalls spacious days of 
casual learning and of magnificent accomplishments in both bench and bar; days when 
“the profession of law was the one great avenue of approach to reconcilement of the 
different races and creeds in the country”’, the association, ‘‘as companions and equals”, 
when the “irish bar could boast in truthfulness and pride that the humble people 
trusted it’. The learned author concludes ‘‘Let this be its epitaph’. We believe that 
in death it still lives and inspires. 


To the well-known ‘‘Legacy”’ series a new book has been added on India (The 
Legacy of India, ed. by G. T. Garratt, with an introduction by the marquis of Zetland, 
Clarendon Press, 1937, pp. xviii, 428, $3.00) to which a group of distinguished authorities 
contribute. Our special interest in the volume arises from its opportuneness. At a 
moment when India is entering on a great constitutional experiment which will have 
consequences of vast importance not only for India but for the empire and the world, 
it is more than ever necessary that all men of goodwill should make some attempt to 
gain insight into its civilization and cultures. They cannot be expected to become 
experts, but they may at least obtain views sufficient to endow judgments and perhaps 
grave decisions with something of insight. These ‘‘views’’ are admirably provided in 
this charming and well-written book. For the student of history it is, of course, 
admirable; but we would specially recommend it to the profession and to men of affairs, 
who might neglect a volume of essential practical utility for the purposes of interpre- 
tation and of understanding at a time when they are so urgently needed. 


Mr. Lewis Herman and Mr. Mayer Goldberg provide entertainment in You May 
Cross Examine (New York [Toronto], Macmillan, 1937, pp. 194, $2.00). While the 
book cannot be considered a contribution to legal practice, and while it is somewhat 
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popular in substance, somewhat journalistic in form, and somewhat superficial in 
insight, yet it is good reading with a fund of interesting illustrations. There is a select 
and useful bibliography. Parnell did not ask for the appointment of a ‘‘Commission” 
(p. 6); and “Ontario” is apparently a city (p. 145). 


The publishers of Current Legal Thought have performed a work of great value in 
providing the Annual Index to Legal Periodicals, August 1, 1935 - July 31, 1936 (Current 
Legal Thought, vol. II, no. 11, Aug., 1936, pp. 124) and we trust that it will have the 
wide circulation which it thoroughly deserves. The mass of material appearing on 
legal subjects is almost overwhelming and all students will welcome methods of reference 
so excellent. We have only one important suggestion—an index of authors is absolutely 
necessary in future issues. 


The eighth volume of Pitman’s Air Annual of the British Empire, 1937 (Founder 
and first editor, Squadron-Leader C. G. Burge, London, Toronto, Pitman, 1936, pp. 11, 
524) is, if anything, more interesting than ever as one of the most invaluable works of 
reference. On the technical side it is admirable, since developments are brought up to 
date; while the statistical material and the illustrations are first-class. Leading experts 
continue to make contributions of outstanding importance. For the profession, special 
interest lies in the sections dealing with service and civil aviation, where attention may 
be drawn specially to the subjects of defence, empire air-mail service, air developments 
in Canada, and transatlantic air-service. The subject-matter of aircraft, in its many 
ramifications, has become one of important legal interest, and it is impossible to read 
with anything like intelligence treatises and law reports connected with it without some 
degree of special knowledge. The Air Annual should become an ideal vade mecum in 
this connexion. The entire work is a credit to all concerned. 


Dr. C. Schlink’s little book (Die Ultra-Vires-Lehre im englischen Privatrecht (Bei- 
trage sum Auslindischen und Internationalen Privatrecht, Heft 10, Berlin und Leipzig, 
Walter de Gruyter, 1935, pp. xvi, 183, RM.6) deals in interesting fashion with the 
doctrine of ultra vires in English and in American company law. The author shows 
himself to be well acquainted with the leading authorities on the subject, but is obviously 
chiefly indebted to the well-known works of Brice and Street. The monograph is an 
excellent example of methodical investigation in the field of comparative jurisprudence. 
There is real insight in Dr. Schlink’s treatment of what, to a continental jurist, must 
always appear to be a very curious and perplexing doctrine. The problems of ‘‘ultra 
vires torts” and of the criminal liability of the corporation are particularly well handled. 
The essential aim of the book is to make available, to those concerned in the re-drafting 
( Neugestaltung) of the German law of companies and associations, the fruits of English 
and American experience; but English and American lawyers can put the book to a use 
of their own, and find it well worth the reading. (F.C. Aub) 


Palmer's Private Companies, Their Formation and Advantages, being a Concise 
Popular Statement for Business Men of the Mode of Converting a Business into a Private 
Company (ed. 37 by A. F. Topham and A. M. R. Topham, London, Stevens, 1936, pp. 
xi, 104, 2s.) is the thirty-seventh edition of a valuable book. Written in non-technical 
language, full of practical examples, it tells the business-man, the accountant, and the 
financial adviser, how to go about the formation, incorporation, and management of a 
private company; and to this it adds some useful notes on limited partnerships. 
Private companies are increasing by staggering numbers; and, unless the system of 
our taxing statutes is radically changed, we may expect that increase to continue, 
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The English Companies Acts differ, in some respects, from those of Canada; but, 
mutatis mutandis, the practical suggestions contained in this little book make it 
worthy of earnest recommendation to all Canadians who are concerned in the field 
of company promotion and estates management. 


In 1925 Mr. A. F. Topham was invited by the Solicitors’ Managing Clerks’ 
Association to give a series of ten lectures on the nature and purpose of the new Property 
Acts. Those lectures were published, and no doubt are well known to many readers 
of this Journal. Ten years later, the invitation was repeated. In a series of ten 
lectures, the distinguished editor of the Law Reports reviewed the successes and failures 
of the new legislation, and gave a running commentary, full of practical wisdom, upon 
the Property Acts and the problems they presented for conveyancers. These lectures 
are now made available for a wider audience (The Law of Property Acts, 1925, a Series 
of Ten Lectures Given to the Solicitors’ Managing Clerks’ Association, October to December, 
1935, reprinted Solicitors’ Journal, London, Solicitors’ Law Stationery Society, 1936, 
pp. xii, 159, 7s. 6d.).. In matter and manner they are what might be expected from 
their author, whose experience as a conveyancing counsel has been of the widest and 
most thorough. Canadian students have too little practical training in the con- 
vevancer's art. This little book will be of great value to them, and, one suggests, of 
even greater value to their instructors. (F.C.A.) 


M. G. Gariel’s work (Une nouvelle Théorie allemande du droit de la guerre maritime, 
Paris, Sirey, 1936, pp. vi, 231, 35 frs.) is a book about a booklet. In 1933 Professor 
Martini of Wiirzburg published a small pamphlet of thirty-two pages under the title of 
Reformvorschlage zum Seekriegsrecht. Of the ‘‘reforms’’ proposed by this author the 
most prominent was the proposal that all enemy merchant ships should be treated as 
equivalent to warships, so that they might be sunk at sight. In place of the law of 
contraband we were offered a proposal that the imports of a belligerent country should 
be restricted to those normal in peace time, and that neutral ships importing more 
than this quantity should also be sunk at sight. There is no reason to think that 
Professor Martini’s proposed ‘‘reforms’’ were taken seriously in any responsible quarters, 
and they are repudiated by the action of the German government in adhering to the 
London convention of 1936 about submarine warfare. With much learning and at 
considerable length M. Gariel brings into action a heavy battery of arguments to 
demolish the thesis of his Teutonic opponent. In this task most readers will agree that 
he is successful, but it may be doubted whether the target which he has selected was 
worth this heavy expenditure of ammunition. (H. A. Smit) 


In his foreword to Democracy and the Supreme Court (Norman, Okla., University 
of Oklahoma Press, 1936, pp. [x], 143, $1.50) Mr. R. K. Carr warns us that his book 
“has been written forthelayman”, Thislaymanisa member of some sort of democracy, 
not defined by the author, which is so competent to govern itself that it need not set 
up institutions to guard against its possible folly. And yet ‘‘a large part of the American 
public is notoriously gullible’, The titles of chapters follow accepted journalistic 
practice: ‘“‘The Court: Medium or Magician’’; ‘‘the Railway Pension Case: Check and 
Double-Check”; “the NRA Case: Chickens and Hurdles’, The argument follows 
accepted platform practice and the text, though written before the storm of last spring, 
reads like the hurried editing of fugitive speeches made during the heat of a campaign. 
As a campaign handbook for stump speakers in a political rally attacking the function 
of judicial review, the book might be useful to some. It is obviously partisan, but the 
best arguments against judicial review have been better stated elsewhere, and there is 
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no comparable effort to offer the arguments favouring judicial review. A few recent 
cases are considered in which the supreme court is characterized by caricature. Even 
this has been better done elsewhere. The little volume seems to have performed such 
function as it possessed as one of the passing utterances thrown out in the latest phase 
of the abiding controversy over judicial review. (M. D. STEEVER) 


Weare indebted to Dr. D. Chang for a study of the methods which British industries 
have adopted to settle disputes without resort to direct action (British Methods of 
Industrial Peace: A Study of Democracy in Relation to Labor Disputes, Columbia 
University Studies in History, Economics and Public Law, no. 425, New York, Columbia 
University Press, 1936, pp. 332, $4.25). He describes in some detail the early experi- 
ments in compulsory arbitration, the Conciliation Act of 1896, the war experience of 
compulsory arbitration and the various post-war experiments. A chapter dealing with 
the machinery in five major industries shows the actual operation of the various 
agencies. The study discloses that compulsory arbitration can have but a small 
measure of success except in national emergencies and that agencies for industrial peace 
work best when they are established through the voluntary co-operation of employers 
and employees for the particular conditions of a specific industry. This is not to say 
that the legislature cannot encourage and facilitate the creation of machinery. In fact, 
some of the councils now in operation first come into existence as the direct result of 
government intervention. However, it is doubtful whether one scheme can be adapted 
to the many problems, especially the trade-union set-up, in widely different under- 
takings. It is worthy of note that continuity of operation is of vital importance for 
the success of these tribunals, since ad hoc bodies lose the advantages flowing from a 
thorough acquaintance with the problems which arise in any industry. In conclusion, 
we should like to point out that the author's analysis of the legislation dealing with the 
status and powers of trade unions creates a rather false impression—it portrays a 
pastoral scene rather than the sturm und drang of industrial conflict. (J.F.) 


The Canada Law List Publishing Company of Toronto continues its excellent 
service to the legal profession in the provision of The Ontario Statute Citator and The 
Canada Statute Citator, the latest editions of which maintain the high standard of use- 
fulness which we have learned to expect. They are indispensable tools, for daily use 
Foreign lawyers will find these volumes safe guides in studying the judicial interpreta- 
tion of statutesin these jurisdictions. The distinguished editors, Mr. H. L. Cartwright 
and Mrs. V. R. Cartwright, are to be congratulated on their work, which has an estab- 
lished reputation for accuracy and completeness. They continue to combine with the 
publishers in providing a service which has become indispensable; and it is one which 
we should not like to do without. It saves hours of work and worry, and it can be 
thoroughly relied upon. 


Engineering Law (University of Toronto Press, 1937, pp. viii, 380, $4.00) is an 
admirable example of co-operative work by a distinguished engineering lawyer, Mr. 
R. E. Laidlaw, and a distinguished professional engineer, Professor C. R. Young. 
While the authors are careful to point out that they do not intend ‘‘to make lawyers 
out of engineers’, and while they wisely warn engineers to ‘‘seek legal advice where 
important matters of law are involved”, yet, within these limitations, the book ought 
to be invaluable as a pioneer work in Canada for the student of engineering, in pointing 
out ‘‘those phases of law that impinge in some manner on his acts, duties and liabilities”. 
The book is written with care and accuracy and is characterized by modesty in state- 
ment and skill in organization. In addition, the chapters are fortified by well-selected 
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references both to statutes and texts, while apposite cases are to be found in the foot- 
notes. If the book does nothing more than open up fields where the engineer ought to 
walk with great care it will serve an excellent purpose. As it is, we can only con- 
gratulate students in engineering on the provision of a work which, while acting as 
a warning in legal matters, will, at the same time, serve the purposes for which the dis- 
tinguished authors have written. We thoroughly recommend it as a well-written, 
well-printed, and judicially referenced text. 


The fifth edition of Professor E. S. Corwin’s The Constitution and What it Means 
Today (Princeton University Press, 1937, pp. xxii, 193, $2.00) is very welcome at the 
present moment amid the volume of judicial opinions in American constitutional law. 
The little book needs no long review as it holds now an established place as one of the 
best introductions to the subject. We have found it admirable for the beginner to 
read through carefully before entering on the close study of the cases and the examina- 
tion of the finer and more exacting problems. As usual, in bringing the book up to 
date, Professor Corwin writes with clarity and care, and he discloses once more that 
distinct aptitude for selecting the salient points suited for the special purposes of the 
little treatise. The notes are excellent. We wish that in the next edition he will 
provide a table of dated cases. Its absence isa great handicap. Every foreign student, 
be he lawyer or layman, will find the book of distinct value. 


Professor Corwin's book may well be supplemented by a careful reading of the 
seventh edition of Dr. Charles A. Beard’s American Government and Politics (New York, 
Toronto, Macmillan Co., 1935, pp. viii, 859, $3.75) which he supplements with a 
Cumulative Annual Guide up to 1937. We know of no book of this nature which so 
successfully brings the scheme of American government into such close contact with 
the social, economic, cultural, and financial life of the nation. All this is what we 
should expect from Dr. Beard. Here is the living constitution, with praise and blame 
distributed with that soundness of authority and that astuteness of observation which 
characterize all the distinguished author’s work. For foreigners the books by Professor 
Corwin and Dr. Beard furnish, when read together, the best and most succinct genera! 
view which they can obtain. Both books have stood the test of the years and they 
have stood it to their continuing value. 
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School of Local History and Records.) Liverpool: University Press of Liverpool. 
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The editor greatly regrets that reasons of space and the necessity of going to press 
early have unfortunately prevented some books from being reviewed. They, and the 


books above listed, wi!l be reviewed in the next issue 
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bers all men and women who have complete faith in their 
country, and who recognize it as a duty and a privilege to 
learn more about Canada, and to spread that knowledge 
abroad. The Society is non-sectarian and democratic in the 
broadest sense of the word. It belongs to no political party, 
no religious denomination, no racial group, no social stratum. 
It receives no subsidy from any government. It stands on 
its own feet. The Canadian Geographical Journal is the 
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While the publication of an authoritative geographical 
journal has been the primary vehicle used by the Society to 
promote its objectives, the programme for 1938 will include 
extension of lecture work and geographical research. 


Readers of the University Law Journal are cordially in- 
vited to become members of the Society and to participate in 
the task of creating good will through knowledge and under- 
standing of Canada. Annual membership fees are: $3.00 in 
Canada and the British Empire; $3.50 in the United States 
and Mexico; $4.00 in all other countries. Please make 
cheques payable at par to the order of the Society. 


An ideal gift for friends at home and abroad 


CANADIAN GEOGRAPHICAL SOCIETY 


172 Wellington Street Ottawa, Canada 


TM Aa eRe 


ose 
















University of Toronto Studies 
Legal Series 


The Law of the Taxing-Power 


in Canada 


By Cloth $3.00 
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“An interesting discussion . . . a very useful book.”—Journal of Com- 
parative Legislation. 
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volume.”—Law Quarterly Review. 
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“Will earn the gratitude of every teacher or practitioner who is interested 
in the topic ...a complete appreciation of its difficulties and an 
entire absence of dogmatism.”—Law Quarterly Review. 


“A most interesting effort . . . the relevant material has been carefully 
checked and is fully considered.”—Journal of Comparative Legislation. 


“An exhaustive examination ... students of the law of Torts will be 
well advised to possess themselves of this work.”—South African Law 
Times. 

“Painstaking research and analytical skill .. . We rejoice in the excellence 


both of substance and technique that marks the work.”—Canadian Bar 
Review. 
“Stimulating and suggestive . . . undertaken with an open mind and with 


no attempt to dogmatize . . . exceptional clarity and fullness.”—The 
Cambridge Law Journal. 
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The University of Toronto Press 
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By 


Professor J. Finkelman, M.A., LL.B. 
and 


B. Laskin, M.A., LL.B. (Tor.), LL.M. (Harv.) 
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) book constitutes the first legal study dealing with 
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A. L. GOODHART, D.C.L., LL.D. 


Professor of Jurisprudence in the University cf Oxford 


In 1935 THe Law Quarterty Review celebrated its Jubilee, 
having first appeared in 1885. 


The occasion was signalised by the publication of a special 
number of exceptional interest. It consisted of a series of 
articles by leading Lawyers giving an epitome of the principal 
changes which had taken place in the past fifty years. 


This special number aroused an interest commensurate 
with the high standard of its contents and has called the 
attention of the Profession anew to the merits of THE Law 
QUARTERLY REVIEW. 


Should you not be familiar with ity the Publishers will be 


pleased to send you a specimen part for your perusal. 


Annual Subscription (commencing January) $5.00 
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KNOWLES (comp.), Commonwealth of Australia Constitution Act: by W. P. M. 


Kennedy............ See sl nite accaeect as etaod carbs 

Rapin, Handbook of Anglo-American Legal History... 

ScELLE, Théorie juridique de la révision des traités: by P. E. Corbett 

GRINBERG-VINAVER, Le Réle judiciaire dela chambre des lords: by W.1. Jennings 

PowELL, National Taxation of State Instrumentalities: by M. Radin 

CumMinGs and McFaRLanp, Federal Justice: by M. Radin... 

Hunt, Development of Business Corporation in England, 1800-67: by M. Schmitthoff 

Hit, Treasure Trove in Law and Practice: by W. P. M. Kennedy 

VoLLMER, The Police and Modern Society: by G. H. Dession 

StuMBERG, Principles of Conflict of Laws: by J. E. M. Hancock 

Cuaumont, La Conception américaine de la neutralité: by P. E. Corbett 

SMELLIE, A Hundred Years of English Government: by E. C. S. Wade 

Mo ter, The Law of Civil Aviation: by B. Claxton... 

Dopp, Administration of Workmen's Compensation; LARKIN, The President's 
Control of Tariff; STOWELL, Legal Adviser of Department of State; Gaus, 
Waite, and Dimock, Frontiers of Public Administration; HERRING, Federal 
Commissioners: by J. Finkelman 

PLUCKNETT, Concise History of Common Law: by S. E. Thorne 

WI son (ed.), Wheaton's Elements of International Law; CorBEtT, Settlement of 
Canadian-American Dis putes; Strupp, Legal Machinery for Peaceful Change; 
Gin_, International Legislation; Transactions of Grotius Society, XX11 

Strauss, Political Philosophy of Hobbes: by G. S. Brett... ‘ 

Beck, Maasdorp's The Institutes of South African Law, 1; WILLE, Principles of 
South African Law; STEYN, Law of Wills in South Africa: by W. P. M.K........ 

BonGER, Introduction to Criminology; GLUECK, Crime and Justice: by K.G. Gray. 

Eurvicu, Fundamental Principles of Sociology of Law: by F. C. Auld 

WILLERT, LonG, and Hopson, The Empire in the World: by E. Reid 

CHAMBERLAIN, Legislative Processes: by J. Finkelman 

Jounson, The Conflict of Laws with Special Reference to Quebec, 111: by N. A. M. 
MacKenzie.... ; ‘ 

HockinG, Lasting Elements of Individualism: by G. S. Brett 

Stove, The British Empire: by F. H. Underhill... 

Situ, The Promise of American Politics: by F. H. Underhill 

MANSERGH, Government of Northern Ireland: by W. P. M. Kennedy 

BUCKLAND and McNair, Roman Law and Common Law: by F. C. Auld 

VAN VOLLENHOVEN, The Law of Peace; RALSTON, Supplement to 1926 Revised 
Edition of Law and Procedure of International Tribunals; StUART, American 
Diplomatic and Consular Practice: by N. A. M. MacKenzie 

Ripert, Le Régime démocratique et le droit civil moderne: by F. C. Auld 

CHAYTOR and WHITTAKER (eds.), Maitland’s Forms of Action at Common Law; 
CHAYTOR and WHITTAKER (eds.), Maitland’s Equity; HAZELTINE, LAPSLEY, 
and WINFIELD (eds.), Maitland’s Selected Essays 

JAMES, Copinger on Law of Copyright.. 

Hupson and Bacon (eds.), International Legislation, V: by W. P. M. K. 

WILsHERE, Harris's Principles and Practice of Criminal Law 

GRISWOLD, Spendthrift Trusts; WEISER, Trusts on Continent of Europe: by K. G. 
Se race tactarenbnccoiaes 

GAHAN, The Law of Damages: by K. G. Morden 

Hoce, The Law of Arbitration: by J. M. Gage... 

STALLYBRASS, Salmond's Law of Torts; GreGory, Legislative Loss Distribution in 
Negligence Actions: by J. Finkelman 

MANNING, Assessment and Rating: by J. F. 

SHort NortIces....... 





Law Magazines 


The Carswell Company, Limited, are the publishers or 
exclusive agents of the six leading Law Magazines 
of the British Empire. 


England —. 
THE MODERN LAW REVIEW.—Vol. 2, 1938. 


Published quarterly. Deals with the law as it functions in society and 
primarily with English Law in its relation to contemporary English 


conditions and problems. Subscription price $3.75 
THE LAW QUARTERLY REVIEW.— Vol. 54 current, 1938. 


Discusses current decisions of importance in the Courts of England. 
Treats questions of immediate political and social interest in their 
legal aspect. Enquires into the history of antiquities of our own 
and other systems of law and legal institutions. Reviews current 


legal literature exhaustively. Subscription price $5.00 


Scotland — 
THE JURIDICAL REVIEW.— Vol. 50 current, 1938. 


Published quarterly. Written entertainingly. Its special articles have 
given it a place among the foremost Legal Periodicals of the World. 


Subscription price $4.25 
Australia —~ 
THE AUSTRALIAN LAW JOURNAL.— Vol. 12 current, 1938. 


Published monthly. Its contents embrace the legal activities of the 
Commonwealth and include authoritative articles on matters of 
general interest by well-known practitioners in every State. 


Subscription price $10.50 


Canada ~—.~ 


THE CANADIAN BAR REVIEW.— Vol. 16 current, 1938. 

The official organ of the Canadian Bar Association, published 
monthly except in July and August. Has won recognition as one of 
the best edited law magazines published. Its articles and editorial 
comment are widely quoted elsewhere. 


Subscription price $5.00 


THE UNIVERSITY OF TORONTO LAW JOURNAL.— 


Vol. 2 current, 1937-8. 
This journal has been received by the Law Quarterly Review in the 
following terms: “No more important contribution has been made 
in recent years to the study of comparative law than by this new 
journal. It will take a leading place among leading periodicals.” 


Subscription price $2.50 


Write for prices on complete sets of the above while yet available, to 


The Carswell Company Limited 


145-149 Adelaide Street West 
TORONTO - - - - CANADA 














